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dustice -0’Connor delivered the spondent Perini North River Associ-

opinion of the Court. - .

‘We ‘granted certiorari-in this
case,-456' US 937, 71 L Ed 2d 647,
102 8 Ct 1425 (1982), to congider
whether 2 marine construction
worker, who .was. injured while per-
forming his job upon actual naviga-
ble waters, and -who would have

. been covered by the Act before 1972,

is “engaged in maritime employ-

ment” and thus covered by the
amended Act® We hold that the
worker is “engaged in maritime em-

loyment” for purposes of
ploym [4§s 1?3 300)

coverage
under the amended LHWCA, Ac-
cordingly, we reverse the decision
below.

I
The 'facts are not in dispute. Re-

" 8 In Northeast Marine Terminal Co. v.

Caputo, 432 US 249, 153 1, Bd-2d 920, 97 8 Ct
2348 (1977), we examined the scope of the
§ 2(8) status requirement as it applied to inju-
ries that occurred on the newly covered land-
ward situs. In that case, we expressly declined
to speculate whether congressional addition of
the status requirement meant that “Congress
excluded people who would have been covered
before the 1972 Amendments; that is, workers
who are injured on the navignble waters as

" previously defined.” Xd., at 265, n 25, 53 L Ed

2d 820, 97 S Ct 2348,

4. At the iime Churchill was injured, he
was working on a barge-in actual navigable
waters. There is no claim that he was stand-
ing.on ‘the foundation of the sewage treat-
ment plant,

ates (Perinj) contracted to build the
foundation of a sewage treatment

* . plant that extends approximatély

700 feet aver the Hudson River be-
tween 186th and 145th Streets in
Manhattan. The project required
that Perini place large, hollow circu-
lar pipes,called caissons in the river,

~down to embedded rock, fill the cais-

sons with concrete, connect the cais-
sons together above the water with
concrete beams, and place precast
concrete slabs on the beams.. The
caissons were delivered by rail to the
shore, where they were loaded onto
supply barges and towed across the
;'wﬁe: to await unloading and instal-
ation.

The injured worker, Raymond
Churchill, was an employee of Perini
in charge of all work performed on a
cargo barge used to unload caissons
and other materials from the supply
barges and to set caissons in position

 for insertion into the embedded rock.

Churchill was on the deck of the
cargo barge giving directions to a
crane operator engaged in unloading
a caisson from a supply barge when
a line used to keep the, caissons in
position snapped and struck Chur-
chill. He sustained injuries to his
head, leg, and thumb.*

Churchill filed a claim for compen-

sation under the LHWCA. Perini
denied that Churchill was covered
py the Act, and after a formal hear-
Ing pursuant to §19 of the Act, 33

fers
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USC §919 (1976 od and Supp V) [35. 1 and filed a brief in support of Church- -

USCS §919), an Administrative Law. -«

Judge determined that Churchill
was not “engaged in maritime em-
ployment” under -§2(8) of the Act. -

becausé his job lacked “some rela-- :

tionship to navigation and commerce -

. on navigable watexs.” App to Pet for -

. Cert 31a. Churchill and the Director,  *
Office ' of Workers' Compensation

: (Director); appealed
to the Benefits Review Board, pursu-
ant to § 21(b)3) of the Act, 33 USC. ..
§ 921(b)3) [33 USCS- §921(bX3)}.. The ..,
Board -affirmed the inj
Law. Judge's .denial .of ¢overage, -on,
the theory that marine construction.
workers involved in bujlding facili-
ties- not. ultimately used jin naviga-
tion or commerce upon navigable . .
waters are not engaged in “maritime
employment.”- 12 BRBS 929, 933
(1980)° 'One Board- Member dis-
sented, arguing that “all ‘injuries.
sustained in .the.course of employ- |
ment, by employees over ‘navigable
waters’ as that, terrn was defined
priop to the 1972 Amendments, are
covered under the [amended]. Act.”. .
Id, at985s -

Churchill then sought  review of -
the Board’s' decision-in the Court of
Appeals-for the Second Circuit, un-
der §21(c) of the Act, 33 USC .

i

§ 921(¢) [33 USCS §921(c)}” The Di- .

reétor . participated as respondent,

6. ‘The Board also determined that Chur-
chill’s duties did ‘not make him a “person
engaged ‘in _longs
§23) of the THWI .

6. The dissenting Board member also relied __

- on this Cowrt's decision in Sun Ship, Inc. v
Pennsylvania, 447 US 715, 65 L Ed 2d 468,
300 S Ct 2432 (1980), to support his position.

7. Title 33 USC 921(c) provides in pertinent

. Pad': . ‘ ¥

“lc) Any person adversely affected or ag-
grieved by a final order of the Board may
cbtain a-review of that order in the United,
Sates court of appeals for the- dirouit in
which the injury occurred, by filing in such .
court within sixty days following the issuance
of such Board arder a wriften petition pray-
ing that the order be modified or set aside.

4o US 301] . . .

,tivg Bty

horing opexations" . ynder ..

1P position. The Second Circuit de- . .’
nied Churchill's pefition, relying on

its decision in Fusco v Perini North

" River Associates, 62224 1111 (1980), .
cert deni¢d, 449 US 1131, 67 LBd 21 .. .
. 119, 1018 Ct 958.1981); According to ., ..

the Second Cireuit, Churchill was not,

in “maritime emplpyment” because

his employment lacked a * ‘significant, . -
relationship to navigation .or to com- -

merce on navigable waters.’ " Church.. .

il v PeriniNorth River Associates, . -
' 652 F2d 255, 256,'n 1 (1981). The -

Director now seeks review'sf the Sec- '

ond Circuit deniial of Ghuxchill’s peti-

,tion. The Director agreés with the -

posit'ion' takeq -by the diss'éhﬁng mem."" .' .

§

ber of the Bénefits Review Board: the

LHWCA does not réquire

[459 US 302]
that an
employee show that his employment
possesses a “significant relationship
to ‘navigation - or to commerce,”::

® - uloly

where, as here, the employee i "

- jured while working wpon the actual
navigable waters in the course of his . -

employment, and woild have been -
ubder the. pre-1972, '

covered
LHWCA.*

8. The Ninth Circuit I8 in agfesmient with = °
sgerhaeu_- R
ser Co. v Gilmore, 628 F2d,957 (3976), certy: M
50 L Ed 2d. 148,97 S Ct. ., -
. 179 (1976). The Fifth Circult takes a position

RCR

the Second ‘Circuit position.’ See Wey
denied, 429 US 868, '

contrary, to that of the Second Cireitt and

Ninth Circuit. See Boudreaux' v American - -
‘g;rko:’n;r. Inc. 680 F2d 1034 (1982) (en banc) -
te, J.), - R Lo ) X

e
1
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[16] The quest:on of Chqrchﬂl’s:, ,

[

coverage is‘an issue of statutory con-
struction and legislative intent. For

. resisons that we explain beldw, therej' '
is no doubt that Churchill, as'a ma-’ *

. rine- construction worker mjured

upon actual navigable waters in the** '

couifse of his employment tipon those °

i

wters, would have been covéred by -

the LHWCA before ' Congress -
amended it in 1972. In deciding: .

whether Congress intended to- yé: e

strict the scope of coverage by add: -
, mg .the § 2(3) status requirement, we-

must consider the scope of coverage - .
under the pre-1972 Act and our. .

_cases construing the relevant_ pors... .
pe - JY

- [459 Ué 306} .
A

Begmnmg with our declsmn in
Southern Pacific Co. v Jensen, 244"
US 205, 61 L Ed 1086, 37$Ct524

(1917), we held that ‘there were cers

tain circumstances in which States wf

§

could hot, consistently with Art llf, o

§ 2, of the Constitution, provide com-

" penisation to injuréd maritime work:

.I.

ers™ If the employment of an-in-- .y

jured worker was - determined to. -
“have no “direct relation” to naviga: -

tion or cofiimerce,"and “the applica- ,;.'.

tion of locallaw [would not]inateriaily - . S

affect” thé* ‘uniformity of maritime

as “mantame bixt local "

,,,,,,

power “to
time Jurigdiction.” In Jensen,

 employment ‘would be '

. “accidental i mjury ordeath

US 238, 242, 66 L Ed 210, 42801:89
(1921). X the employment could
characterized as “maritime but local,”
then the injured employee would be
left without a compensahon remedy.

After several. unsuccessful ,at-
tempts to permit state compensation
remedies to, apply" fo . injured mari-
time workers whose employment
was not Jocal,” Congress passed the.

LHWCA in 1927, 44 Stat (part 2)
1424. Under the original statutory :
scheme, a worker had to satisfy five -
primary conditions in order to be
covered under ‘the Act. First, the
worker had to satisfy the negahve” o
definition of" employee contained -
in §2(3) of the 1927 Act in that he
could hot be a “master or ‘membeér of

: acrewofanyvessel nor' any person-

engaged by the’ taster 1o load or
unload 'or repair any -small vessel
under ¢ighteen tons net.” Id at’

© 14255 Secohd, the-

(59 Usa07)
* - worker had to
suffet-an "nuury” defined by § 2(2) as

arisingout * -
of and in the course of employmenit " .

” Thid. Third, the worker had t67
be empléyed by’ a statutory “em-~
ployer,™ defined by § 2(4) as “an em- .
ployer any of whose émployees are
employed in maritime employment, in
whole or in part; upon thé navigable:
waters of the United States (including. - :
any dry dock).” Ibid.”¥ Fourth, .the .,
worker had'to meet a “situs” require- -~
ment oontamed in §3(a) of the Act’
that limited coverage to workers

15, See Knic Ice Co. v .Stewart,
253 US 149, 64 1. saa,4oscr4ss 11 ALR
1145 (1920); Washington v W.C. Daweon &
Co. 264 US 219, 68 L Ed 646, 4450taoz

" (1924)."

I&Secﬁon3(a),44$ht(pm2)1426.alsa

excluded from coverage “fajn officer or em- .

ployee of the United %qtes or _Bny’ agency
thereof or of any State or foreign government,
or of any political subdivision thereof.”

17. The 1927 Act did not contain any prov:-

- sion that an injored employee must be “en-

gaged in maritime employment” at the time
ofxmﬁrymordertobecwemd Rather, the
Act émployed the jfon “maritime em-
ployment” only as part of the definition of a
statutory “employer.”
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whase “disability or death: resulis
from an injury occurring Wpon the
navigable waters of the United States
(including any dry dock).” Id. at 1426.
Fifth, § 3(a) precluded federal compen-

sation unless “recovery for the disabil- = -

ity or death through workmen’s com- -
penisation proceedings may not validly
be provided by State law.” lbid.

Federal compensation under the
LHWCA did not initially extend to
all maritime employees injured on
the navigable waters in the course of
their employment. As mentioned,
§ 3(a) of the 1927 Act permitted. fed-
eral compensation only if compensa-
tion “may not validly be provided by -
State law.” Ibid. This language was

interpreted to exclude from LHWCA -

coverage those employees whoseé em-
ployment was “maritime but local.”
See, e.g., Crowell v Benson, 285, US
22, 76 I Ed 598, 52 S Ct 285 (1932).
Application of the “maritime but’
local” doctrine required case-by-case
determinations, and a worker was.
often required to make a perilous
jurisdictional “guess™ as to which of
two mutually exclusive compensa-

tion schemes was applicable to cover

bis ‘mjury. Employers faced uncer- -

tainty as to whether their contribu-
tions to a state nsurance fund would
ll;’_eﬁstl;fﬁcienttopmhctthemf;omli_{a-

‘In Davis v Department of Labor,
317 US 249, 87 1. E4 246, 63 8 Ct
225 (1942), this Court
:g:t despite its many cases involving

[459 US 308)

“maritime but local” doctrisie, it
had “been unable to give any’guid-
ing, definite rule to determine the
extent of state power in advance of

+ litigation . . . .” K., at 258, 87 L Ed

246, 63 5 Ct 225. Employees and
employers alike were thrust. on
-“{tThe horns of [a] jurisdictional di-
lemma.” Id., at 255, 87 L Ed 246, 63
'8 Ct 225 Davis involved an em-
ployee ‘
. [459 US 305}
- who was injured. while dis-

., -

18, In Davis, our concern for the employer's
dilemma was related to the fact that because
the employer did ot know with any certainty
whether his employee would be covered under

- the LHWCA, “[t}/he employer's contribution to
a state insurance fund may therefore -wholly

fail to protect him against the Habilities for

which it was specifically planned.” 317 US; at
255, 87 L Ed 246, 63 S Ct 295. We resolved
that dilemma in Calbeck v Travelers Insur-
ance Co., 370 US 114, 8 L. Ed 24 968, 82 S Ct
1186 (1962), by :gaking it clear to employers
that if they required their employees ta work
upon actual navigable waters, those employ-
ees would be covered by the LHWCA. The
dissent takes this certainty in favor of
LHWCA coverage to mean that in 1972 Con-
gress wanted to ensure that employeis like
Perini would have only to pay for state com-
" pensation bemefits, and would not have to
ebtain more costly LHWCA. protection. = * -

The dissent’s concern about duplicative in.

surance seems exaggeraled for two reasoms.
First, even under the dissent's view of cover-
. age, both state and federal remedies are avail-
© ible to injured workers, and employers with
i employees working on the shoxe would have

" to contribute to state compensation funds in .

the event that an employee covered by the
LHWCA's shoreside extension sought state
compensation, or an employee was deemed for

whatever reason not to be eligitle for '
LHWCA relief. “[Tlhe 1972 extension. of fed- .

eral jurisdiction supplements, rather tham

supplants, state compensation law.” Sun Ship, .

Inc. v Pennsylvania, 447 US, at 720, 65 L Ed
2d 458, 100 8 Ct 2492,
We also note that the dissent drgues that

- before 1972, the financial burden of duplica-

five coverage was not heavy because LHWCA
benefits wexe lower than they now are, and
insurance carriers would cover LHWCA aper

ations for a nominal addition to etate compens..

sation program premivms. There is nothing

in the record in this case, in the.legislative

history, or, for that matter, in the dissent,
conicerning whether the relative spread be-
iween state and federal insurance premiums
is higher now than before 1972,

Second, the dissent’s view clearly does mot
result in any certainty whatsoever for em-
ployers like Perini with respect to whether
those employers have to pay for LHWCA
coverage, If any Perini employee (including
Churchili) were to engage in loading, unload-
ing, or repairing of the barge on which Chur-
chill was working, the employee would be
covered. Indeed, if Churchill himself had to
make some minor mechanical adjustment on
the barge and was injured while doing 5o, he
would be covered under the dissent’s view.
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aniling a bridge from a standing -
hoSition on 2 barge. We upheld the
application of the state compensa-
tion law in Davis not because the
employee was engaged in “maritifoe.
but Jocal” employment, but because

- we viewed the case as in a “twilight
-zone” . of  concurrent jurisdiction
» where LHWCA coverage was avail-

ablé and where the applicability of

. state law was difficult to' determine.

We held that doubt concerning the
applicability “of state compensation
Acts was to be resolved in favor of
the constitutionality of the state

* remedy. Relying in part on Davis,
. the Court in Calbeck v Travelers
" Insurance Co., 370 US 114, 8 L .Ed

24 868, 82 S Ct 1196 (1962), created
further overlap between federal and
state coverage for injured maritime

" workers. In Calbeck, we held that
- the LHWCA was “designed. to en-

sure that a compensation remedy
existed for all injuries sustained by

_employees [of statutory employers]

on navigable waters, and to avoid

- uncertainty as to the source, state or
- federal, of that remedy.” Id., at 124,

8 L Ed 24 368, 82 § Ct 1196, Our

. examination in Calbeck of the “com-

plete legislative history” of the 1927
LHWCA revealed that Congress did
not intend to incorporate the “mari-
time but local” doctrine in the Act,
Id., at- 120, 8 L Ed 24 368, 82 8 Ct

1196, “Congress used the phrase if-

recovery ... may not validly be
provided by State law' in a sense’
consistent with the delineation of
coverage as reaching injuries oceur-
ring on navigable waters” Id., at
126, 8 L Ed 2d 368, 82'S Ct 1196.»:
Before 1972, there was litile litiga-
tion concerning whether an em-
ployee was “in maritime ‘employ-

ment” for purposes of being the em-
ployee of a statutory employer:

“Workers who
[459 US 318)

are not seamen but
who nevertheless suffer injury on
‘navigable waters are no doubt (or so
the courts have been willing to as-
sume) engaged in' ‘maritime
einployment.’” G. Gilmore & C.
Black, Law of Admiralty 428 (2d ed

1975) (Gilmore & Black). One case in

which we did discuss the maritime
employment requirement was Par-,
ker v Motor Boat Sales, Inc. 814 US
244, 86 L.-Ed 184, 62 S Ct 221 (1941).
In Parker, the injured worker, hired
as a janitor, was drowned while rid-

sangien

ing in one of his empldyer’s motor- -

boais kéeping lookout for hidden ob-
jects under the water. When the.
employee’s beneficiary

ployer argued that the employment

sought .
‘LHWCA = compensation,- the em<. ...,

was “'so local in character’™ that -

the State could validly have pro-
vided a remedy, and the §3(a) lan-
guage (“if recovery ... ,
validly be provided by State law”)

precluded federal velief. Id., at 246, .- -

65 1, Ed 2d 458, 100 S Ct 2482. ‘A
unanimous Court rejected the em-

ployer's argument, and held that the

employee was engaged in maritime

employment and that LHWCA cov-
erage extended to an employee in-' -
_jured on the navigable waters in the

course of his employment, without
any further inquiry whether the in-
jured worker’s. employment had a
direct relation to navigation or com-~
merce.. In. abolishing the “jurisdic-
tional dilemma”® - created by the
“maritime but local” doctrine, Cal-

beck relied heavily on Parker, see

19. We noted in Sun Ship, Inc. v Pennsylva- '

nia, supra, that in extending LHWCA, cover-
age into the “maritime but Jocal” zone, Cal-
beck did not overturn Davis by treating the
federal statuie as exclusive” 447 US, at 718~

719, 66 L Ed 2d 458, 100 § Ct 2492, Rather, ..

Calbeck elimiriated the “jurisdictional di-
lemma” that resulted from the existence of
two spheres of exclusive jurisdiction, by mak-
ing injuries within the "maritime but local”
sphlerlz compensable undeér either state or fed-
eral law. .

20. The majority opinion in Davis assumad
that if the claimant in that case sought fed-
eral yelief, and such relief was awarded at the
administrative stage of the proceedings, the
Court would have sustained the award under

Parker. In his dissent in Davis, Chief Justice

- Stone argued that the federal Act applied to

give exclusive xelief in that case: "after our

-decision in Parker v Motor Boat Sales, . . .

{the Davis cleimant's] right of recovery under
the federal act can hardly be doubted™ 817
US, at 260, B7L BAd 246,63 SCt 225,

Professor Robertson has noted that "Parker

should, have meant the abolition of the ‘mari-
time but local’ exception” but that Davis

‘indicated that the docirine had continued

may not

vitality. D. Robertson, Admiralty and Federal: .

ism 210 (1970). Professor Robertson also
states that if the claimant in Davis had
sought federal, rather than state, compensa-
tion, “the Parler case wowld certainly have

said that [the claimant] could get it.* Id., at .

211
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DIRECTOR, OWCP v PERINI NORTH RIVER ASSOC.
459 US 297, 74 L Bd 2d 465, 103 S Ct 634

[459 US 311 T
[1c] It becomes, clear from this.
discussion that the 1927 Act, as. in-

terpreted by Parker, Davis, and Cal-

becl, provided coverage to those em-
ployees of statutory “employers,” in-
Jjured while 'working upon navigable -
waters in the course of their employ-
ment. Indeed,” the consisient jnter-

fore 1972 by the Director, the Dep-

" uty Commissioners, the courts, and

the commentators was that (except
for those worke

rkers specifically ex: "'
‘cepted in the statufe), any worker: -

370 US, at 127-125, 8 L Ed 24 368, pretation given o the LEWCA be: -
. 825C1 119, ‘ ' ~

k3

{

injured upon navigable waters in the*

course of emiployment was “coverdd--
"+« « without any inquiry into what

he was doing (or supposed to be
doing) at the time of his injury.”
Gilmore & Black, at 4204302

1 .

21. The dissent attempts to carve a new
“maritime but local” area in which the exclu.,
sivé remedy is state compensation. The s~
sent argues that Congress meant to exclude -
from LHWCA cuverage all employees who are’
nat longshoremen ‘or harbor workers, and
that only longshoremen, and harbor workers. -
possess the “direct link to maritime gom-
merce” necessary for LHWOA coverage, Ac-
cording to the dissent, the pre-1972 case law,
with the exception of Parker, supports its
position. The-dissent’s view rests on a mig-
reading of our decisions in Davis and Calbeck; -
and a failare to consider the impact of Par-
ker, Davis, and Calbeck on the scope of pre-
1972 coverage. )

The dissent points out that Davis involyed
an employee who sought state compensation,
and 4t concludes” that Davis says nothing’
about LHWGA coverage, The employee in
Davis was standing on a barge and ,assisting
in the dismantling of a hridge, an, activity
that wonld clearly not have the “direct link

~'to maritime commerce” that the dissent sug-

gests is required, Although the Davis em-
ployes sought state compensation, both the
Davis mafority and: the Davis dissent assumed
that if the Davis employee sought LHWCA
coverage, Parker would require that he get it.
In Calbeck, the clafmants were welders pex-
forming work' on vessels, but our holding in
Calbeck was clearly predicated on Parker and
Davis, and cannot properly be cheracterized
as a case where LHWCA coverage was preds-
cated on the.existence of some “direct link to
maritime commerce” o “traditional”
LHWCA employmént, The dissent claims that
since Churchiill could be covered by a state
compensdtion remedy, it is consistent with
Calheck to demy LHWCA coverage. This, of

-course, neglects the fact that Calbeck made

clear that “Congress brought under the cover:
age of the Act all such injuries [suffered by
employees working on the navigable waters]
whether or not a particular one was also
within the constitutional reach of g state

"Corp. v 8|

workmen's compensation law."” 370 Us, at:
126—127.81;1%3‘1358.8250“!9& .
Parker, Davis, and Calbeck were read by
the lower .
LHWCA éovmﬁ only to “traditional” mayj...

federal and state courts not to limit '

time activitles, but to cover infuvies that oc. "

curred on the navigable waters in the eourse
of emplugen;ent. Ste, ég., Naleo Chemical )
) 419 F2d 572 (CAS 1969) (4 pilot

M

salesman traveling to offshore platformy; In: - .

terlake 85, Co. v Niesen, 398 £24.879 (CAG:. -
L Bd 2d 699, 85 S Ct"1765 (1965) Radchiff *

Gravel Co. v Henderson, 188 F2d 549 (CAS' -

1943} (workers who trinimed sand and gravel! "’
Joaded on barges after being dredged; from’ .=+

water bed), cert denied, 321 US 782, 88 LEd;

1074, 64 S Ct 638 (1944} Rex’ Investightiye
and Pirol C ]

Agency, Inc. v Collura,’329 F Siipyi .

696 (EDNY 1971) (land-based employes geisi™s' .

terporarily onto vessel to act as watchman);’,
Standard Dredging Corp. v Henderson, 57 F-..
Su, J70 (Ala 1944) (employee engaged in
dredging’ bed of intracoastal

canal); Ford v+

Parker, 52 F Supp 98 (Md 1943) (night watch- ' -
* man); Perry v Baltimore Coritractors, Ine, 202

So 20 634 (La App 1967) (worker injured .

while diving in order to assist in construction -
of a tunnel under intracoastal canal) cert
denied,39008102q.20LEd2d285.888 ;
1419 (1968). This Mst is by no means exhang- *
tive, and does not inclade various administra-
tive decisions. ,

In another case, Pennsylvania R. Co. v
O'Rourke, 344 US 334 97 L Bd 37, 7S¢
802 (1959), we held that a statutory “em-
ployer” existed as long as the employer had
any ‘employee engaged in “mayitime employ-

ment,” and that it was not nécessary that the

injured employee be the one employee that .

made his empliyer a statutory “em&l'lpyi%"‘ .
7 £ the

Hdwever, we also held in that case

injured employee was, in fact, engaged in

maritime employment when he wag warking
s a railway brakeman, removing railvoad
cars from a car float by the use of an ordinary
switch engine. Id., at 340, 97 1. Ed 367, 73 8§
Ct 302. Although Pennsylvania R, Co. in-
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As a marine construction

[450 US 312
, . . worker
reqmred to work upon naylg,ahle wa- .

ters, and iqyured while perforning
his duties on nawgablq waters, thexe
can . he no doubt that Ghnrchﬂl
would haye been oqver@d under the
1927 LHWCA. ,

*

459 US sxal
. B

In its ‘ﬁrst sngmﬁcant effort to

* - reform the 1927 Act and the j judicial

gloss that had beeh. attaqh@d ) 1!:,",
Congress amended the LEIWCA in’

. 1972 Northeast Marine Terminal
Co.'v Caputo, 432 US 249, 261, B3 L ' .

Ed %d 320, 97 5°Ct 2348 (1977). Thé

“purposes of the 1972 Amendments
‘were to raisé the amount of compen-

gation avaxlabla under ‘the LHIWCA,

to extefid hoverage of the Act to

include certain contigueus land ar-
eas, to eliminate the lovigshoremen’s

stnctaliahﬂxty sea,worthmess Yemedy
against' *shipowners, to eliminate

shipowner’s. claims for indemnifica~ .
tion from stevedores, and to pro-

_mulgpe’ certaify administrative Ye-
forms. See 'S Rep No. 921125, p 1 ..
(1972) dxeremaﬂer S Rep); HR Rep -
No. 2:1441 (1972) (hereinater § k.

Rep). ©

For pyrposes of the présent in-

quiry, . the important changes .ef-
fected by the 1972 Amendments. con-

cemed the definition of “employee

in §29), 33 'USC §902(9) [33 USCS
§902(3)]. and the description of cov-
erage in §3(a), 38 USC:§908(a) {33
USCS ‘§ 903(a)). These’ amended sec-
txons provide: "

“The term amplo,yee means,
any persom engaged in maritime.
emp) yment, including -any long_
shoreman or o
in longshor;ng operations;. and any
harborworker” including a slup re-
» pairman, shipbuilder;, arid ' Shlp-
bregker, but such’ tevm | ddes not -

.in¢ludé a hiagtet or member.of @
crew of any. vesgel, or, any pevson .

*engaged by the master to: load or.
“unload ‘or repair-any smﬁll "Vessel
.under eighteen tons net,” §2(3), 38 -
| USC§ 9‘02(3) [83 USCS §902(3)]

* “Compénsation shall be payable
"under this chapter .in..respect. of .

disability or death of an-etmployee,

but only if the dxsabihty or dehth
results from an injury occﬁrnng
uptn the hayigable, mgem of the,:

- +joining pier, wharf, dry dock: ter-*e
minal,” building: way, maz:ine xail- -
way; or gther, ad;oinihg A¥es cns-
.tomarily "used by ‘an emnloyer in .

person engaged -

..United. Stal;es (m(;ludmg .any ad- ,;

N
.'_

1

loadl unioading; ..+ .- . -
ng’, [ﬁsu%gé'm LT

' repairing, or -
bulldlhg a vessél) ” §3(a), a5

‘set forth in 33 USC §903(a) L

USCS §903()}2

volved a question as to which of two- federal
statutes applied &
{the LEWCA'dr thé Federal l!h‘ﬂqyegg Liabil-

ity Act). aml’afd not inwlve §in app plication of

the “mo » the, De uty ’
Commfésmnéfq had interpre g Péni l! -

Railroid Co. to mean mjnry over the
water means, Without mich more inguiry, that
they ought to grant [LHWCA] awards.” Robert-

som, suipra 1,20, at 220. In, the two, cases that”

camefousinCalbeck.theDeputycmnmis-

to cover the efaployee’s fnjuly '

signers had granbed LHWCA, awards on the .

basis of Pennsylvania R. Co. Séé Rohertson.

.§upra n 20, at 219-220:.
-28, We nqtg ;‘,hat I;he new, cov sect:on.
sﬁll pro that no compengar W‘gehall be

to “fajn officer,or :Employena .of the United
Htes.gr anx agency or, of any State

or" foreign government,.or of any .political .

subdivision thereof.”, §3a)2), 88. USC
§§OS(QX2) {33.USCS § 003(a)2)). |

LoaERa
Rk
%

1,{)‘"
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“The 1972 Amendments thus scope of the ficreased coverage pro- - °

changed what had been essentially vided by the expanded sifus provi:’

only a 'sitis’ test of eligihility for' sion in §3(a), but that Congress had *

compensation to one looking to both no intention to exclude from cover-

the situs”of the injury and the ‘sta- age "workets, like Churchill, who ° -

tus’ of the injured.” Northepst Ma- were injured upon actual navigable -

rine Terminal Co., supra, at 264~ waters, i.e., navigable waters as pre-. .

265, 53 L'Ed 24 320, 97 S Ot 2348, In  viously defined, in the course of

expanding the covered situis in § 3(a), ttg:sir employment upon those wa. =

Congress alsoremsog(eg gé req;tire; ;

ment, present in ‘of the 1927 e L .
. dpon : ' According’ to' Perini, Congress in-

1A°t'm ould ?:gva&::fea lo“ heo’ ?}p:ne ::iﬁo,'“; tended to overrule legislatively thig -

“may not validly bée provided by Court’s decision in Calbeck, and the -

status requirernent was added to en- -

jsug:yt: ,’:,:’;gﬁfd“i,,;‘?ﬁ.:;::: ,‘,’fd',\,’,‘,‘; - sure that both the landward
definitioh of “efmployer” was

_ cover-
- age and seaward ‘toverage would de-

changed fo refléct the ngw definition’ Pend on the nature of the employ- -

ee’s duties at the time he was in.
© Jured. Perini’s theory, adopted by

of “employee” in § 2(d)3" o
[459 US,.315) the court below, is that all coverage

The Director and Churchill claim under the amended LHWCA re, . .

that when Congress added the status quires employment having'a “signi .

requirement in § 3(a), providing that cant relationship to navj

a covered, employee. must . be “en- commerce on navigable waterss ‘i
gaged ‘in maritime -employment,” it Perini argues further that, Churchilf ... .
intended to restrict' or. define the cannot meet the status, test. because. , -

23, "Injury” is defined ii §2(2(). a3 U,Sé employment. Thus, an individuai employi-z"c'l hy vt
as

§902(2) {33 USCS §90N2) ‘accidental  a person none of whose employees work, i+

injury or death arising out’of and. in the ' whole or jn part, on navigable waters, is hot . ..

gourse of employment, and such otupational - govered even if’ injured oh a pier adjothing
disease or infestion ag arises na : ! )
aby reout o et amiaraly o navid: 3

ly results from su ury, en . ; i o,

includes an injury cavised by the willfuil act of - terYZ; %:?w:he:t g::ma‘::u:? :f,:f:d?;:: :l;(!ﬂgl;(lz; -
' .;‘eg‘i“’ m“ ‘“"le"'“d agginst an employee "1 expression in the legislative history,

s of s employmen .. Section %) defines au "employer” to be the

24. “Employer” is defined'in §2(4), 33 USC- employer of any employee engaged in inai-
§902(4). [38.USCS §902(4)) as “an employer time employment on the “navigable waters"
any of whose employees dre employed in mar- .as defined by the 1972 Amendments to in-
itime erployment, in 'whole or in part, upon | clude the expanded landward situs, The Jegis-
the navigable waters of the United States lative history, however, appears to contem-
(including any adjoining pier, wharf, dvy dock, plate that o statutory employer must have at
terminagl, .building way, marine railway, or least one employee working over the actual -
other a@ioiuing, area customarily used by an navigable waters: before any employee injured -
empleyer in !oal«)li'z’ng. unloading, repairing, or on the new land situs can b covered,

a vessel).

The Reporti also add: "[Thhe Committec has 25, We see no real distinction betyeen the
no intention of extending coverage under the “direct relationship” test used to articulate
Act to individuals who are not employed by 2 ‘the “maritime buf local® docirine, and the

person who is an employer, i e., a petson at “significant relationship” test urged,by Perini.

least some of whose employees are engoged,  In support of the use of this test, Perini relies

i

in whole or in part in some form of maritime  on the “maritime but local” cases,

igation o to. |,

B

rally out of; ., nayigable waters.” S Rep; at 13; HR Rep, at”"" -
1. o e
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he was jnjured while working on the,

--oonsl:ruehon of a* fg;ndatmn ‘for a,,
- gewage treatment p t—an activity
" not typically. assocxated with naviga-
tion .or con;merce on nmugable wa-
ters. . -

[1d, 4] We ' agl‘ee vntb the: Dlrector
and Churchill. We are unable’ to find
any congressional .intent to “with-
draw coverage of the LHWCA from.
those workers injured on navigable :
waters in the course of their employ-
ment, and who would have been
covered by the Act before 1972. As,
. we have long held, “[tlhis Act must .
be liberally construed in | confqr—

mance with
[459 uUs 316]

“its purpose, and ina
way which avoids harsh abd incon-,
gruous’ restilts.”” Voris v Bikel,

US 98, 833,98 L B 5,74 § Ct 88’
(1953). See also’ Baltimore & Phila-'
delphia Steamboat Co. v Norton,, 284
US 408, 414, 76 L Bd'366, 52 S'Ct’
187 (1932); Northeast Marine Térmi

nalCo.,‘clb‘zUS, at- 268, 53LEd2&
320, 97 S Ct 2848. .

It is necassa o consider the con”
text in, which
were pmed. especxally as that con-.
text relates directly to the coverage
changes that were effected:  Desgpite:
" the fact that Calbeck extended pfo-
tection of the LHWCA to all, employ-

ees injured zpon nav1gable waters in..
‘their employment,

the course of
LHWCA coverage istill stopped at-
the water’s edgé>-a line of" demarca;-
tion established by'Jensen. In Na-

cirema. Operating Co. v Johnsop; 396,

US 212, 24 L Bd 2(1371 908&34'7’

- must be addyessed fo.

o added)“ Although the leg- |

(1969). -we held that the LHWCA did -
exﬂend to longshoremen whose

ocoprred on the pier at- . .
tacheistotheland We. recognized,

that there was much to be, said for
the upjform treitmeni of longshore-
men ineapectlve t%f wl:lether ‘they ..
were, pe,rformmg eir utxeq upon
the navngable waters pase

would be covered under ‘Cal-
beci). or whether they werg per—
forming, those same duties on a pier.
We conclided, however, ,hat  al--
though Congress conld_exercise jis
.authority to cover ]and-bmed man-
-time _sctivity, “Ithe ' invitation.” to
move 'that [Jensen] line’ lgndward

Congress, not
to. this Court” 396 US, g&rﬁ
.Ed 2d 871,90 S Ct 347 See thOry
Carriers, Inc.. vy Law, 404 US 202,
216, 30 L-Ed-2d 383 92 S.Ct 418
(1971) ' “ .

- “Congheds . respond“ed with the _
Eongshoremens and’ Harbor Work:."

-----

> ers’ Compensation” Act Amena’mentg

of 1972 P.C.. Pfeiffer ‘Co, v Ford,
444 US 69, 73,62LE&2d 225, 100 8, ',

© Ct 328 (1979)° The 1972 'Amend. .
. ments were. enacted after .Commit- ;

e, 1972 Amendments . tees in both the House arid Senate o ;

prepared full ‘Reports” that Ruining:"
rized the gefieral purposes of the .
legislation and contained an analysis - -
of the' changes' proposed for each *
section. See S Rep, supra; HR Rep,
supra. These legislative Reports.indi- .
cate clearly’ that Corigreéss mf.ended .
to_“extend coverage to pratect addi:
tional workers,” S Rep, at 1 (empha,.
SIS L ]

' B [459 USBI'I] L

'26. The reasuns for the extended landmrd
coverage in Report sections labeled g
sion of Coverage to Shorwide

“The present (19271 Act,- uwol}at as long- -

shoremen and ship builders angd yepairmen,
are coneefned. covers obly injuries which oc-

cur ‘upon the navigable watérs of the United .

States.” Thus, coverage of the present Act

stops at the water'’s edge; injuries m:q.,nrrmg. .
, on land are covered by State. Workmen’s Com- -
' pengmtwn Jaws, Thé result is a disparity.in

same type of injury depending on which side
of the water's edge and ini which State the
accident ocours.

“To male matters worse, most State Work-

payablb for death g, disability for the + « -

H
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islative history surrounding the ad-
dition of the status requirement is
not as clear as that concerning the
reasons for the extended situs, it is
clear that “mtr};' the amn ﬂg
‘navigable waters’ expanded ¢
1972 Adiéidments to include such a
laxge geographical area, it became
necessary to describe affirmatively
the class of workers Congress de-

sired to compensate.” Northeast Ma-
rine Terminal Co., sipra, at 264, 53
L 'Ed 2d 820, 97 S Ct 2348, This
necessity gave ‘rise to the status re-
quirement: “The Committee does not
intend to cover employeps' who are

not engaged in loading, unloading,

repairing, or building a vessel, just: |

bsjcause they arebl::uured in an area
adjoining navigable waters used for
such activity.” S Rep, at 13; HR Rep,
at 11. This comment -

: [459-US 318]
indicates that

' Congress .intended the status re. ‘

quirement to define the scope of the
extended landward coverage.? .

[5] There is nothing in these com:
ments, or anywhere else in the legis- -

lative Reports, to suggest, as Perini

claims, that Congress intended the

men's Compensation laws provide benefits

which are inadequate, . , . .

“The Committee believes that the compensa-
tion payable to a longshoreman or a ship
repairman or builder should not depend on the
fortuitous circumstance of whether the injury
occurred on land-or over water, Accordingly,
the bill would smend the Act to provide
coversge of longshoraman, harbor workers,
ship repairmen, ship' builders, shipbreakers,

and othér employees engaged i maritime.

employment (excluding masters and members,
of the crew..of a vessél) if the injury occurred

" either upon the navigable waters of the Uhited

States or any adjoining pier, wharf, dry doék,
terminal, building way, marine railway, or
other area adjoining’ such navigable waters
customarily used by an employer in loading;
unloading, repairi g) o building a vessel.
“The inent of the Committee is to permit o

uniform compensation system to apply to’

employees who would otherwise be cavered by
this Act for part of their activity. . ."." S Rep,
at 12-13; HR Rep, at 10-11.

- 27. Perini argues that Congress' intent to

eliminate the problem associated with move-
ment from covered €0 noncovered areas will
be frustrated by our holding because some
employees niay be deemed to satisfy the sta-
tus test while working wpon the navigahle
waters, but be deemed not to satisfy the sta.
{::: ;&t when perforriing the same activity on

We have had twa opportunities to examine
the scope of landward coverage under the
1972 Amendments. See Northeast Marine
Terminal Co. v Caputo, 432 US 249, 53 L Bd
2d 820, 97 8 Ct 2348 (1977) and P. C. Pfeiffer

: Co. v Ford, 444 US 69, 62 1, lid 2d 225, 100 §
Ct 328 (1979), In peither.case did we interpret

the “maritime employment” status provision, . .
to require an examination iito whether the

employment had a “dirgct” or “significant .

relgtionship to navigation or commerce.”. ...
Rather, in both cases, we decided that ‘the .. w
employees were covered because th_e;{;, werg;y . .. .
“engaged in longshoring operations.” and.. ... .
Bst.one of the categories explicitly epu-. . . ..

-thus
merated by Co:
employment.” See 432 US, at 271,

Ed 2d 225, 100 S Ct 928,

We have had po oceasion as yet to deter- .
mine other possible, applications of the status .

that landward coverage could never be dgtep-'

mined by reference to anything but the ex-. '

plicitly envmerated categories of activities ir,
. She §2(3) definition of “employee,” we note
"that our cases to date have focused on these

licit categories because the legislative hig.
:t?':)' indicates that Congress in:gxi_:dled’m ax

tend landward coverage to those specifically

included occupations. See S Rep, at 13; HR '

Rep, at 10-11. See alss Northeast arine |
Terminal Co., supra, at 273, 53 L, Ed 24 320,

97 8 Ct 2348, Regardless of the potential

difficulties that may arise in the fature in

applying the status test to land-baged injuries,
it is clear that in’ extending coverage land-
ward, Congress sought io make available
. A compensation to those who, before
the 1972 Amendments, regutarly did move

from covered to nonicovered dress, but &id not

JIntend' to withdraw cov from those em-

ployees, traditionally covered by the Act, who

were injured in the course of their employ-

:lneeﬁnid on navigable waters ag previously
ned.

28,68 L .
Ed 2d 320, 97 § Ct 2348; 444 US, at 82,62 . .

$

as part of “maritime .." .
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status language to require that an
- employee injured upon the navigable

waters in the ‘course of his employ-.

ment had to show that bis employ-
ment possessed a direct (or substan-
tial) reldtion to navigation or com-
mercein - B .

- [459 US 319)

order to be covered. Con-
gress was concerned with injuries on
land, and assumed that injuries oc-
curring on the actuel navigable wa-
ters were covered, and would remain
covered® In discussing the added
status requirement, the Senate Re-
port states explicitly that the “mari-

COURT REPORTS

time employment” reguirement in
_ §8(a) was not' meant to “exclude -
other employees traditionally cov-
.eréd” S Rep, at 16. We may pre-,
sume “that our elected representa-

tives, like other citizens, know the. -
la:)?' Cannon'v..lt}piversit;z of Chi- ...
cago, 441 US 677, .696-697,.60 L Bd
2d 560, 99'S Ct 1946 (1979),:and that
their use of “employees traditionally
. [459 US 320) ”

covered” was intended to refer tfo,
those employees included in the’
scope of coverage under Parker, Da;
vis, and Calbeck.® . .

- 28, Tgnoring the references in the Commit-
tee Reports to the fact that in 1972 Congress
merely sought to extend benefits landward,
the dissent fobuses instead on ‘passages in the
Jegislative his which indicate that-Con-
‘gress wanted.lo éxtend benefits to, cerfain
~eniployees ‘who, fegularly did (in Congress’
view) walk in and out of coverage, and who
performed the samé tasks on land as they
performéd, dver the actual navigable waters.
The dissent concludes from this that Congress
sought to withdraw coverage from those em.
ployees injured over the actual navigable wa-
ters in the course of employment who would
have been tovered before 1972 and who we
now hold are "engaged in maritime employ-

ment” for purposes of the amended LEWCA.,

The fact that desiréd to extend cov-.
erage !andwarﬁo Eor )
ees does not tend to prove that -Congress
sought to withdraw coyerage from another
group of employees who were customarily
-covered before the 1972 Amendments. The
dissent’s view would xelegate a number of
employees to state compensation remedies in
the face of express and exiensive congressio-
nal findings that “mast State Workmen's
Compensation laws provide benefits which are
inadequate.” 8 Rep, at 12-13; HR. Rep, at 10.
The diszent claims that it “cannot find 2
single word” in the legislative history to sup-
port LHWCA coverage of any employee whq

is not a longshoreman or harbor workér. Post;

at 330, 74'L, Ed 24, at 488-489, The word that
the dissent overlooks i& "maritime” in § 2(3)
of the Acl. Before 1972, employees such as
Churchill were considered to be engaged in
"maritime” employment. In order to with-
draw coverage from employees, such as Chur-

chill, who are maritime ewployees injured in.

the course of their employment upon the
actual navigable waters, Congress would have

a certain group of emplgy:

" had to Ignore the consistent interpretation.
. given the .Act hefore: 1972, by the Director, *

the Depunty Comnmissioners, the courts; and o

the commentators. See n 21, supra,

. 25 Perinj cifes our deeision i Executive - '
*. Jat Aviation, Inc. v City of Cleveland, 409 US .

" 248, 34 &, Ed 2d 464,-93 S Ct 493 (1872), and " - -

avgues that the LHWCA is premised upon -
admiralty jurisdiction, which requires a con--.. .
nection hetween an einployes and traditional .
maritime activity. Perini's teliance on Execn-.... |

L)

tive' Jat is misplaced, In that cape, the only, _:,« D

.-isstie, before the Court was whether federal .’
. admiralty jurisdiction extended to tort claims’

arising out of the crash of an airflane, intd’ ' "

navigable wateis on & flight “within the contiz'<
nental United States, which [is} principally - ' '
over land,” 1d., at 266, 34 L Bd 24'464,93 8 » -

Ct. 493. Jurisdiction in Executive Jet was™ - v

predicated on 28 USC -§1333(1) -[28 USCS. .» - : =

§1333(1)), .which provides.that the federal.
distriet courts have griginal and exelusive .
jurisdiction of “falny civil case of admiralty or
maritime-jurisdiction.” . ,’

The explicit lapguage of Executive Jet
~makes it clear that our discussion was qcea~
sioned by “the problems invelved in_applying
a locality-alone test of admiralty tort jurisdie-
tion to the crashes of aircraft” in a situation .
where “the fact that an aireraft happens’to
fall in navigable waters; rather than-on Jand, -
is wholly fortuitous.”t 409 US, at 265, 266, 34 .

- L B4 2d 454, 98 S Ct 493.- Although the term: .

" “maritime” occurs both in- 28 USC §1385(1)
(28-USCS §1383(1)] and in § 2(8)'of the Act,"
these are two different statutes “each with
different legislative histories and jurispruden- .
tied interpretations over: thée coursé of de-
cades.” Boudréaux v Amjerican Workover,
Inc., 680 F2d 1034, 1050 (CAS 1982) (footnote
omitted). In addition, Churchill, as a marine

R
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Other ‘aspects of “the statutory gress wished to overrule by the 1972° .
scheme support our understanding Amendments. As mentioned above, - "
of the “maritime employment” sta- the 1972 Amendments had .other T
tus requivement. Congress removed purposes apart from an expansion of . -
from §(a) the requirement that, as' coverage to shoreside  areas. Two. o
a prevequisite to'federal coverage, other purposes involved the elimina: "
there can be no valid recovery under ' tion of a strict-ligbility unseaworthi-~
state law® As we noted in cuy dis ness remedy against a vesse] owner ' .
cussion’in Part =~ ~ afforded to . longshoremen by Seas’
459 US 321) Shipping Co. v Siéracki, 828 US 85, ', -
I¥-A, supra, the con-- 90 L Ed 1009, 68 'S Ct, 872 (1946), "
. tinued ugeof the “maritime but lo- and an indemnity claim against the
ca)” doctrine oceurred after passage stevedore by the vessel owner afford-
of the 1927 Act because the original - eq by Ryan L

coverage section contairied this re- [450 US 322)° S
quirement . that' Congress explicitly - Stevedoring Co, v Pan- *

deleted in 1972, Surely, if Congress Atlantic 8., Corp. 350 US 124, 100 -
wished to repeal Calbeck and other L Ed 133, 76 S Ct 232 (1956). The ~ '
cases legislatively, it'would do so by legislative Reports explicit;g' identi.”
clear language and not by removing . fied these decisions as intended to be, .
from the statute the exact phrase overruled legislatively by the 1973 b 4
that Calbeck found was responsible ‘Amendments. See S Rep, at 8-15; ., '
for continved emphasis on the “mar- HR Rep, at 4-8. I is, thereforey, e
itime but local” doctrine.® : highly unlikely that Congress would . -
G -7 - have intended to return to the “ju-, . . .
Congressional intent to adhere to- - risdictional monstrosity” that Ak,

-Calbeck is also indicated by the fact beck sought, to lay to rest without af. -
that the legislative Reports clearly: least some indication of its intent to .. .
identified those .decisions that Con- do so, L : S

e T T - . o e .3 PO
construction warker, was by no means “for. State compensation claim had ‘been dismissed , -
tuitously” on the water when he was infured.  because the “claim properly I;gldlixged beforea, ", -

30. The dissent. axgues that it is “nqw per- .ﬁ;‘:‘;,?}'.,_““‘ef than a [New York] stats, aoo
fectly clear”, that Churchill (or amy other
“shore-based warkei” injured upon 'actual 3L Certain comments made in the debates . -
navigable ‘waters) could have received a stats preceding passage of the 1972 Amendinents in
compeénsation award, and there should be no .the House iridicate support for our view that
concern about such an employee being left Congress intended to extend Protection i
without a remedy. This position is by ng 1972, and not to withdraw protection. For ' .
means “perfectly clear.” See, e.g., Holcomb v example, Representative Steiger poged the
ggsbew }?;gl ’an(d Mcia“s‘. In?ﬂ'gss l;]?id . gge:;:lgfpt}’llegﬁpn. and answer to explain the

4 " (watchman  injured while . ovision: . -

warking on vessel sought compensation under , & The 1’“”?’? Law WB’::}‘WW work- -
cotse Tafory o s denled recoveey be. 28 91 navigablo'waters Do the emendments
cause injury ‘was covered undér LHWCA~— “AgeYes. Th:e m‘::nte;:ﬁs'ébvé e is lim-
Court, of Appeals granted LHWEA compensa- .. 0% empioyege working on na“"g b;z wa- ¢
tion, holding when Congress passed the 1972 ters, including those working onvfdg; docks, -
Amendments, it took for granted that injuries  mhe' Anendments vill extend coverage to © .-
occurring on the acttial navigable waters were wharfs, terminals, marine railways. aﬁgother !
covered under Parker, Davis, Pennsylvania R: adjoining aress .. . ¥ 118 Cong Ree 96385
Co, Calbeck, and the myriad lower court (3g79) (emphasis in original), :
cases applying our decisions); Rex Investiga-  Seq also id, at 86270-96271 (remarks of °
tive and Patrol Agency, 329 F Supp, at 698 Sen. Williams); Id, at 36381-36382 ¢remaniks ) !
(the court found that the injured watchman’s of Rep, Daniels). '
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In considering the scope of the
status test as ap to land—based
employees i in N . Marine Tep-
minal Co., we rejecbed ﬂxe “point of

' the unlaa;’lin that . takes
place béfore lgngsﬁoremeh ‘place the
cargo onto the dock.’
that the “point of rest” concept is

“[a] theoty that nowhere appears in".

the ‘Act, that was never mentnoned
by Congreﬂs during the leg)slatxve
process, that does pot comport with

Congress’ intent, .and that restriets .

the “coverage of a remedial ‘Act de-
signed to extend coverage .. ..
" 'The absence of the ¢oncept, “claimed
to be so we’ll known in the xndustry
‘is both conspictous axd telling” 432
"US, at 278-279, 275, 63 L'Ed 2d 420,
~97 8 Ct 2348. In the same, sense, the

absence of ‘even ' the slightest con--

gressional allusion fo the “maritimé
but Jocal” doctrine; a concept that-
plagued manhme compensation ‘law
for -over: 40 'years and’ that would
have the effect of restricting cover-
age in the face of congressional in-
tent not to, “exclude other emplojees
trad;txonally covered,” . is -equally
conspicuous and telling.

Finally, we note that oir conclu-
sion concerning the continued cover-
age of employees maured on actual
navigable waters ‘in the course, of
their employment is consistent w1th°
and supported by, our recent deci-
sion in Sun Ship, Inc. v Pennsylva-
nia, 447 US 715, 65 L Ed 2d 458, 100
8 Ct 2432 (1980) In Sun Ship, the
issue before the Court was whether-
_extended shoreside -coverage under
the 1972 Amendments had the effect

of displacing concurrent
[458 US 923)

state reme-

dies for landward injiries. After a

"We reasoned :

- Jand-based injuries, “the .
- sion’ of federal Junsdnctmn supple- :
ments, rather than supplants, state

. ment, a most pecyli

review of the devglopment of the.
“maritime, but local” .doctrine, and

' review of certain portions of the

legislative .. history . of the K 1972
Amendments,, we . ponclnded that

- those Amendments were not . in-.

. tended to resurrect the dilemma,. .

" created by mutually exclusive.

spheres of jurisdiction, that Calbeck. .,

and Davis eliminated. Our reasoning
was based, in part, on the removal
by Congress of the language in the ..

1927 Act that made federal compen~:

sation available if recovery could not
validly be provided by state law-
“ITlhe deletion of that language
1972—if it:indicates anythmg

w logically ohly-imply acquiescence in

1 Calbecflc]. .. ." 447 US, at 721, 66..
-LEdZd458 100801;2432. SRR

Sun Ship held that thh Jrespect to
exten-»

compensation law.” Id., at 720, 65 Lf

Edza 458; 100 S Ct 2432 “If we werer "
“{o"hold that the addition of‘the sta~
tus requifement was meant to ex-

clude from coverage some émployees’’

‘mJured on the actual navigable wa-

ters in the course of their employ—
iar result would
follow. Concuxrentwjdmdxctlon will

: exist with. respect to- the- class of
- employees 1o whom Congress ex--

tended protection in 1972, while em~
ployees “traditionally covered” ' be-
fore 1972 would be faced with a

_hazardous' pre-Davis choice of two
..exclusive jurisdictions from which to

seek compensation. Such an anoma-

- lous result could not have been in-
tended by Congress. We also note -
that a return to ‘exclusive spheres of -
jurigdiction for workers injured upon -
‘the actual navigable waters would

be inconsistent with express congres-
sional desire to extend LHWCA ju-

“ai
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DIRECTOR, OWCP v PERINI NORTH RIVER ASSOC.
459 US 297, 74 L Bd 24 465, 108 S Ct 634 | :

risdiction landward in light of the in- to perform their employment duties
adequacy of most state compensation upon pavigable waters#, - .
systems. See S Rep, at 12; HR Rep, , :
at10. . ST : {459 }Ivs 325}
no'%ﬁm&%&ﬁf ;ﬂ'ﬁ% [ ®nc!ushps we are unable
versely the pre-1972 coverage afford- to find anything in the legislative:
ed to workers injured upon the ac-- history or in the;IQ‘{z-Aa:aendments' g
tugl navigable waters: in.the course themselves that indicate ‘that Con- "
of their employment, we emphasize gress intended to withdraw Coverage -
that we. in mo- way hold that Con- from employees injured on the ‘navi- -

. - gable waters in the course of: their-

. 1469 US 324) . employment as that coverage existed.:.:
meant for such employees to before the 1972 Amendments, Op:i:-

receive LHWCA coverage merely by the contrary, the legislative history:
meefing ‘the situs test, and without indicates that Congress did nof in-
any régard to the “matitinie employ- . tend to “exclude other -employees
ment™ langiiage.*'We hold only that " traditionally covered.”  Moreover,.
when & worker is injured on' the Congréss explicitly deleted the lan-
actual ' navigable witers in the guage from § 8(a) that we found in’
course ‘of his employment on those Calbeck to be responsible for the

waters, he satisfies the stdtus re- “jurisdictional” dilémma” caused by '’

quirement in § 2(3), and is covered (.0 mutually exclusivé spheres of
under * the LHWCA, providing, of jurisdiction 'over maritime injuries. .
course, that he is the employee of a '

statutory “employer,” and is not ex- Court of. Appeals is hereby reversed, ' -

cluded by any other provision of the : ded to the -
Wz considéy these” employees. éggrtth:f meﬁ‘s ?;g::?u:ther P:loi‘ uh

Act»
to bé “engaged i maritime employ-
ment” not simply' because they are
injured ‘in a historically maritime .
localé, hut becanse they are required It is so ordered. §

82, In haoth Northeast Makine Términal Co., before the 1972 Amendments. We express no
432 US, at 268-264, 53 L Bd 24 320,.97 8 Ct" opinion whether such coverage extends to a
2348, and in P.C. Pleiffer Co., 444 US, at 78- . worker injured while transiently or fortu-
79, 62 L Ed 24 225, 300 8 Ct 328, we yecog-  itously upon actual navigable waters, or to a

nized ‘that the ‘status requirement is occupa-  Jand-based worker. injured on land who-then -

tional and the situs test is geographic. " 'falls into actual dua\'igabl;le waters. Our deci-
33, Sco alfo, €. g., 1A E. Benedict, Admj- - sion today shouk not be read as exempting .
ralty 8817, 19 (Tth vev ed 1962); (li‘g'more & Waterbased workers from the new status test.
Black, at, 428-430; Robertson, Injuries to Mar. Rather, oux holding is simply a recoguition
itime Potroleum Workers: A Plea for Radical that a worker's . performance of his dutiés
Simplification, .55 Texas L Rev 973, 986987 iipon actual navigable' waters is necessarily a
(1977); Comment, Broadened Coverage under ° very important factor in determining whether
the LHWCA, 33 La L Rev 683, 694 (1978);  he is engaged in “maritime employment.”
Note, §4 NCL Rev 925, 940 (1976). Butsee 4 Gonpeary to the suggestion by the dissent,
15 oo azon, Law of Workmen's Compensation’ pocs st 342-343, n 26, 74 L Ed 24, at 496-497,

-1’:"::‘,9'27' 8941 (1982); Tucker, c""‘“‘“ﬁ“ and ' there is no inconsistency in our failing to

edure’ under the Longshoremen’s and decide the question of cove
] : / rage as o these
Harb:iomkggz'gomp?ﬂmbé%sm employees, and ‘our reliance on Parker, In
Rew 1056, 1062 (raet, 2 mets: 05 Tuleme L B0k e e et injured employee
" i . ' was engaged in "maritime employment” in a
34. [6b) Our holding, of course, extends situation where we did not. discuss whether
only to those pérsons “traditionally covered” the employer was a statutory “employer.”

3

Accordingly, * the decision of the-w

ceedings consistent with -this opin-

— <130
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ESTATE' OoF OOWAR‘I' v NICKLOS DRILIJNG
_ . USDMOLEd2 W,

OPINION OF THE ODUR’I'

Justice Konnedy delivered the
opinion of the Comt. -

[1a) The “Longshore and Harbor
Workers’ Gompensation Act
(IHWCA).M t 1424, as amended,

. 83 USC §901 et seq. [38 USCS

§§901etseq.], creates a comprehen.
sive federal ‘sclieme to com

workers injared: op killed while euit“'

ployed vipon the: nmgable waters of

the United: States, The Act [allows

injured ‘workers, - without forgoine

‘compensation wndey the Act, to ‘-

sueclahnsagainatthxrdparﬁeafor
their es. But §33@ of the

§ 933@)]. pmudes tiat

proval ‘of the’ worké#'s. employer, all
fature benefits. including medical
benefits aré f rfelted. The question
we must decxde today is whether the
forfeiture” provision - applies- to a
worker whose employer, at the time

the waorker ., settles with a third.

party, is Pa'ying' compensa-'
tion to the worker nor is yet subject;

toanordermpayundertheAct.
1

- 'The injured worker in this case
was Floyd Cowart, and his estate is

now the petitioner. Cowart sufféred
anmjunyfoh:shandonJulyZO
1983, while working on an oil drill-
ing platform owhed by Transco Ex-

ploration Company (Yramsco). The

platform was Jocated on the Outer
Continental Shelf, an area subj ject to
the Act. 43 USC §1333(b) {48 USCS
§1333(b)}. Cowart was an employee
of the Nicldos Drilling Company

(Nicklos), who along with its insurer part

){33 US(B’

umstaneesxfathird-partyclmm..
is seifled without the written ap--

Oompass Tisurance Co, (Coinpass)
_ are’ véspondénts before un. Ninkios
andcmpasspa!dgo}vartlt::m i
digability. payments ‘for 10 mon

tbllowinghfsiqiuxy At that point
Cowart' treating physician’ released
him to return ‘to work,: though he
founid Coiwart had a 40% permanent’

.partial disability. App-75. The ‘Da:

partmentof Labor notified Compasy"
that . Cowart was .owed permanerit’
disability - payments in'"the' ‘totsl
amount of $35,682.77; plus ypenalties
and interest,. This was anninformalw

“notice wlnpb did not constitute - an
" award. No payments.were made.. -

- Cowart, 'meanwhile\, had filed’ a:i T

action against Transco. alleging . that
Transco’s peghgeme caused. his in:

jury, On July 1, 1985, settled:
the action for m,moﬁwweh b,

réceived $29.3§060 after attorney’s..
fees and .Gxpenses. Nicklos funded y

the entire f under an in-
demmﬂehtmn ment with Tran-
sco, dnd’it’ ha pnér notice of the
settlement ‘améunt. But Cowart

madeamlsbake.hedldnotsecure‘ ‘
"¢ from Nieldos a formal, prior, written

apprwa! of the Tranico settlement.
After settling, Cowart filed an ad-

ministrative claim with the Depart-.

ment of Labor seeking disability

- payments from Nicklos, Nicklos de- ~ ;
.nied Hability on the grounds that -

under’ the terms.of §:33(gN2) of the

'LHWCA, Cowart had forfeited his

benefits by failing to secure approval
from Nicklos and Compass ‘of his

seitlement with Transco, in the .

manner required by § 33(g)1).
Sectlon 83(g) provides in pertinent

R



ESTATE OF COWART v NICKLOS DRILLING
(1992) 120 L B4 2d 379

“{@) Compromise obtained by per-
;ﬁ) entitled to compensation
1) X the person entitled to com-
pensation (or the person’s repre-
sentative) enters into a settleinent
with a third person referred to in
subsection (a) of this section for an
amount less than the competisation
ta which the person (or the person’s
representative). would, be entitled
- upder this, chapter, the employer
fwﬂ be liable, for compensation,as
etermined under subsection'(9 of

this section only if-written. approval -

of the gettlement is-obtained from
the employer and the " eniployer’s

carrier, before the settlemént is exe: .

cuted, éind by the:person eéntitled to
compensation (orthe Pérson’s repre.
sentative).’ The apprgyal’ shall be
made on':a form’ provided by ‘the
Secretary:and shall be filed in the

office of thie deputy commissioner-

within thirty ddyis after the sattle.
ment is entered into, .
“@) If-no written approval of the

- seftlement is obtained dnd filed as

requivéd liy piragraph (1), of if the
employed fails to notify the em-
plogier” of iy setflement abtained
from ot judginent reiideted against

2 third person, all yights to com-
 pensation and miedical henefits un-
der this chapter shsll be bermi.
nated, regardless of whether the
employer or the employer’s insurer
has made payments -or acknowl-
edged entitlement to benefits under
this chapter. 33 USC § 933() [33
USCS § 933(g)). ! ‘

' The Administrative Law Judge re-
jected Nicklos! argument.on the ba-
sis of prior int;ei’-pretation; of § 33()
by the Benefits Review Board (Board

- of subsection (g)2), Jincluding

or BRB). In the first of those deci-
sions, O'Leaxy: v Sontheast Stevedor.
ing Co,- 7, 144 (1977), afPd
miem, 622 F2d 595 (CA9 1980), the
Board held that in an earlier version
of § 33(p) the words “person entitled
to compensation” referred only to
inj employees whose employers
were maki coimpensation pay-
ments, whether. voluntary oF purgi- -
ant to an award, The.O'Leary deck.. .,
sion held that a person not yei re-
ceiving bénefits was not a “person -,
entitled to * compensatjon,” every'
though the person’ had &' valid claim .
for benefits, ' . " ; T
The statute. was amended to jts -
present form, the form we. have .-,
quoted, in 1984. In that year Cop. .

- gress redesignated then .subsiction
(@) to. what is now: (g)(1) and modified

its language .somewhat, but did not . .
change the phrase. “person..entitled .
to compensation.” | ngress also .

decided Darsey v Cooper Stey
Ga, 18 BRES.25 (1906, nup g
826 F24."1013' (CA1Y 1987).’

,.-' : va a.i"'.- )

e B0
The

Board reaffirmied its interpretation -

‘i‘n .O,Lﬁal'}' of the pl!rﬂﬁﬁ t!.pe‘ts&iii-u P

.

entitled -to compensation,” gaying
that because the 1984 an iidments "
had nit changed the spicific Jan-" -

. guage, - Congress: 'wes presumied fo * °

have #dopted: the Bodrd's . previgus'
-ingerpretation. It noted thist-nothing
in the 1984 Iégislstive history dis- "
closed an intent to averrule the
Board’s interpretations. The Board
decided that the forfeiture Provisions
the . .
final phrase providing that forfeitiire- |
occulml f e:gam;llles's.of whether the ..
eniployer.. . . has msd © payments oy .
acknowledged, entitlenient, to behe- .-
fits,” was a “separate provisiofn] hp- .
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- US. SUPREME COURT REPORTS

plicable to separate situations” 18
BKBS. at'29 ‘

The AlJin this case held that
under the reasoning of O'Learyand .
Doxsey, Cowart was not a petson
mﬁﬂedtowmpensaﬂonbmmhe
was nol zeceiving payments at the

‘timeofthe'l’ranseosetﬂement.

" Cowart's net recovery from
. of $29,350.60, for a met award of

$6242.17. In addition, Cowart was
awarded interest, attorney's fees,
and future medical henefits, the last -

-constituting, we think, a matter of
great - potenﬁal consequence. The

Board affirmed in reliance on Dor-
sey. 23 BRBS 42 (1089) (per curiam).

: On mwew, a panel .of the Court of
Appuls for the Fifth Circuit ve-

907'F2d 1552 (1990). Without
addressmg the Board's'specific statu-
tory mterpretatmn, it bheld thai

‘§38(¢) contains no exeeptmns to its

written-approval requirement. © Be-
eause tlxis helding, and a detision by
a panel Jin a . different case, Peiro-
Jeum Hehoopters Ine. v Barger, 910
F24 276 (CAB 1990), conflicted with a
previous unpublished decision in the
game Circuit, Kahny v O.W.C.P., 729

" F2d 1771 (CAS 1984), the Court of

Appeals granted rehearing en bang, '
'l'he Director of the Qﬂiee of Work-

. . "ers’ Compensation Programs -
(OWCP), a part of the Department of

Labor, 20 CFR §701.201 (1991), ap-

gﬁred as a respondent before the
Court of Appeals to defend the

. interpretation and decision of the
. Board,

In a per curiam opinion, the-en
bane Couxt of Appeals confirmed the

penel’s decision reversing the BRB-

?@%“m"“mmm”” Vo

major-

ity held ﬂmt § 3%() is unambiguous

in for forfeiture "whenever

tten employer

of g thinl'parla settlement. The ma-

jority acknowledged the well-estab-

prinaple requiring ' judicial

to veasonsble interpreta-

tions by an agency of the statute it

but concluded that the

plain langusge of §33(@) leaves no

room for interpretation, Judge Pol-

1tz,'joined by Judges King and John-

dissented on the ground that

the OWCP’'s was a reasonable

agency interpretation of the phrase

rson . entitled - to compensation,”

wh:ch the Court of Appeals
should have deferred..

We granbed certiorari because of
the large number of LHWCA claim-
ants who might be affected by the
Court. of Appeals’ decision. 502. US

— 116 L Ed 24 663, 112 8 Ct 635
(1991). We now affirm.

1.

(b, 2a} Ina statutory constmchon
case, the beginning’ pomt ‘muii’ be
the language of the" statute, “and
when a statute speaks with clarity
to an issue judicial mqmrly into the
statute’s’ meaning, but the
, most extraordinary circumstance, is
finished. Demarest v Manspeaker,
498 US ~——, ——, 112 L Ed.2d. 608,
111 S Ct 599 (1991). The question is
whether Cowart, at the time of the
Trdnsco seitlement, was a “person
entitled to compensation” under the
terms of §38(gX1) of the LHWCA.
Cowart concedes that he did not

-t

. comply with the written-approval re- -

ents’ of the statute, while
Nicklos, and Compass do not claim

‘that they lacked notice of the Trans-

G-00095



o setflement. By the terms of
§33@X2), Cowart would have for-
feited his LHWCA benefits if, and

pensation,”.as long inter-
preted by both the BRB. and the
-OWCP, limits the veach of § 33(eX1)
to injured workers who are ‘either
ments from their employer, or in
whose favor an award of compensa-

tion has been entered. Nicklos and

Compass, supported by the United
States, defend the holding of the

Court of Appeals that § 38(g) cannot .

support that reading. We agree with
thex:tesponqlents and hold that un-
der the plain
Cowart forfeited his right to further

LHWCA benefits by failing to obtain

the written approval of Nicklos and
Compass prior to settling with Tran-
sm. [

{2, 3} The controlling principle in
this case is the basic and unexcep-
tional rule that courts must give
effect to the clear mieaning of stat-

utes as written, The principle can at -
fimes come inlo sorne temsion with °

anotlhaer fundamental pdriineip:leef of
our law, one requiring judicial defer-
ence to a ressonable statutory inter-

pretation by an administering -

egericy. Director
* Labor have altered their position
regarding the best interpretation of
§33(). The Director appears as a
respondent before us, axguing in fa-

..vor of the Court of Appeals’ statu- -

tory interpretation, and contrary to
 his previous_position. See Briéf for

Federal Respondent 8, n 6. Instead, . -
" the federal respondent argues that .

the Court of Appeals was correct in
saying the language § 33(®) is ‘plain
and cannot support the ‘intérpreta-

tion given it by the Board. Because- - - -
we agree with the federal réspon-.

dent and the Court of Appeals, and
because Cowart comcedes that the
position of the BRB is not entitled to
any special deference, see, Brief for
Petitioner 25; dee also Potomac Elec-
tric Power Co. v Director, Office of
Workers' Compensation Programs,

language of §33(g), . ~

+ the quoted |

of the OWCP and the Department of '

' matter, the

natural redding of the atatute sip-

ports the-Court of Appeals’ conclu-

“sion that a person entitled to com.

pensation need not be receiving com-
pensation or have had sn sdjudica-
tion in his favor, A0 adjadica

i the language -of X1), i
isolation, left any doubt, B0 oire.”

ambiguity. First, and. perhaps most
‘xoportsant, when Congress amended
§ 33(@@) in 1984, it added the explicit
forfeiture features of §33(g)(2),

that forfeiture occurs

© Wl §
“regardless of whether the émployer
,or the employer's insurer hag made

payments or acknowledged entitle-
ment to benefits undek this chaptex.”
We read that phrase to modify the
éntu:ht;; of aubgeeﬁon €X2), includ-
e
] .\ | 'n ot
B @ i not-an ex-
phicit  modificition ‘of ‘subigection (1).
This is a strained reading of “what
Congress intended. Subsection @X2)
Teaves little doubt thit the ‘contem-
plated forfeiture will ocour whether

. or not the employer ‘has made pay-
- ments or ‘acknowlnged Liability. pay

The addition of subsection €X2) in
1984 also precludes the primary ar-
gument made by the BRB in favor of
its decigions in Dorsey and this

and repeated by Cowart to us: That

" in 1984, by reenacting the

phrase “person entitled to compensa-
tion,” adopted the Board’s reading of

that language in O’Leary. The argu-

.+ ment might have had some force if

§33g) had been reemacted without
changes, but that was not the case,
In 1984 Congress did more than re-
enact § 33(g); it added new provisions

and new language which on their

face appear to have the specific pur-
pose of overruling the prior adminis-
trative interpretation. In light of the
clear import of §38(g)§2), the Board

——
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. vamt,

¥ s

-Cowart’s
would not be ayailable to employers

erred in on the purported
lack of e history showing

an uplidt intent to reject the
) da‘wi‘sion.Evenwereltrel&

iy ‘;ifemonstrates,
e legislative history of predecessor
bills to the eventual mpenac&ment

“ do” iﬁdicaw an intent ‘to overtum

O’I.ear_v
[14, 4} Our interpmahon of § 33()
is reinforced by the fact that the

' phrase“personentiﬂedtooompma-

uﬁeincontextsmwbinhxtcmot

"+ 'bear the’ meaiing' placed on it by
"..; Cowart. For exdmple, § 14
’, LHWCA, 33 USC §914(h), [33 USCS:
. §914()}, requires an official to con-
.. duct an investigation upon. the re-
oo quest of a person entitled to compen-.

of ‘the

sation when, ‘inter alia, the claim is

and paymenis are not -

being made. For that provision, the
» interpretation championed by Co-

7, wart would be nonsensical, Another
» ., difficulty would be présented for the

provisxon preceding §.33(g), § 33(D. It

.mandates that, an: employer's liabil-

jty be reduced by the net amount a

Jperson entitled to compensation re-

covers from a third party. Under
reading, the reduction

who had not yet begun payment at

‘the time of the thirdparty vecovery.

That -result makes no sense under

the LHWCA structure, .Indeéd, when -

"  Htigant before the BRB made this
- argument, the Board rejected it, ac-

© knowledging
"adopted differing mterpretatxons of

in so doing that it had

e identical language in ' sections
33&)an633(g) Force v Kaiser Alu-

- minuwm - and Chemical Corp,, “23

BRBS 1, 4-5 (1989). This result'is
contrary to the basic canon of statu-
tory construction that idemtical
térms within an Act bear the same
meaning. Sullivan v Stroop, 496 US
478, 484, 110LEdZd438 110501:

: o Board's reading of the leg-
* - iglative history is suspect because as
the federal respondent '

fothaBRB.seeaupra,at-——-,mOL
Edzd.a —

{1€] Yet another reason why we

. are not convinced by the Board's
position is that the Board’s interpre-

tation of "person entitled to compen-
sation® has not been altogether con-
sistent; and Cowart’s interpretation
maynotbethesameasthel}oards

e regpects. At times. the
Boatd has gaid -this language refers
to an employee whose “employer is -

-actually paying compensation: either

pursuant: to an award or voluntarily
when claimant enters into a third

rty settlement.” Dorsey, 18 BRBS, ...

pa
at 28; 28 ‘BRBS, at 44 (case below)
At other 'times, sometimes within

‘the same dp:mon, the’ Board has

gpoken .in terms of the employer

either making paymenh or acknowl-
edging lability. O’'Leary, 7 BRES, at
147-149; Dorsey, 18 at 28; see

also In re Wilson, 17 BRES: 471, 480
(ALJ 1985). Cowart, on the other
hend,. would include within . the
phrase both employees receiving
compensation. benefits’ and employ-
ees who have a judicial ‘award’ of
cosopensation but are not feceiving

- benefits. Brief for Petitioner 6. This

distinction -is @ importent “paxt of
Cowart’s response to the position of
the United States. Reply Brief for
Petitioner 8, It may be that the gap
between the Board's and Cowart’s
positions can be explained -by the
Board’s inconsistency; but-that in
itself weakens any argument that
the Board’s ihterpretatmn is exititled
to soxwe weight. . ,
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Cowart’s strongesi; argument to
the Court of Appeals was that any
ambiguity in the statute favors him
because of the deference due the,
OWCP Director’s statutory construe-
tion, a deference whigh Nicklos and
Compass concede is appropriate.

said, we are not: faced with this diff.

Director, OWCP, have changed since
we granted certivrari. Supra, at ({
~4~,120LEd2d.ath—~.‘Itsqpms
apparent to us thiat it would be quite

- inappropriate to defer to an inter

prefation which has been abandoned
by the po!icymg!dng agency itself. -
We also reject Cowark’s argument

- Brief for Respondents 7, As ve have ' ,

that our interpretation of §88@e)"

Jeaves the notification requireménts

“of §83(eX2) * without meaniggnoAt?

employee iy required to provi

fication to his employer, but is*nof«- °

- required to obtain Written approval, -
- in two instances: (1) Where the em-

ployee obtains a Judgment, rather- :
than a settlement, againgt a third:*

party; and (2) Where the employée’ .
s;‘tzlww an amount greater l:lfan; -

. or equal to the.employer’s total lia-
- bility. Under our construction.: the'

appigval requirement ' of,
§33(X1) is inapplicable in those in-
stances, but the notification require. .
ment of § 33(g)2) remains. in force.

That is why subsection (€X2) man. .
dates that an employer be notified of 4

“any settlement.”

.~ "This view comporis with the pur-‘h
poses and structure of § 39, Section .

38(f) provides that the net amount of

recovered from any thivd : -
party for the injuries systained re-
. duces the compensation owed by the

employer. So the ‘:i?gloyer is a real
party in interest : respect to.any
settlement that might reduce but
not extinguish the employer’s Habil-

. The  written-approval require- .
ment of §33(g) “protects the em- -
ployer against his employee’s acoept-
Ing tao liftle forhis cayse of action
agdinst a third party.” Banks v Chi-
cago Grain Trimmers, 390 US 459,
467, 20 1, Ed 24 30, 88 S Ct.1140
(1968). In cases where a judgment is
entered, however, the bmplojreeegoes
not determine the amount of his
recovery, and employer approval,
even if somehow feasible, would
Sérve no purpose. And in cages

e .

issue because the views of the

-tuerit that he had uired gpﬁ'ngis:;
-~ Nicklos" Hiahility wnder the LHWOA

where the employee settles for
greater than the employer's liability,
the employer is protected regardless

- of the precise amount of the settle.

ment because his lishility for com.
pexation is wiped out. Notification
provides full profection to the em-
ployer in these sibuations because it

 ensures against fraudulent double

recovery by the émployee.
We need not today decide the ret-

" roactive effect of our decision, nor
" the relevance of res judicata primc-

ples for othier LHWCA heneficiaries
who may be affected by our decision.
Compare Pitiston Coal Group v Seb-
ben, 488 US 105, 191-123, 102 1. Eq
2d 408, 109 S Ct 414 (1988), We do
reognize the stark and troubling
Sibility that significant nunibers
of injured workers or their families
may be siripped of their LHWCA
benefits by this statute, and that its
forfeiture penalty creates’a trap for
the unwary. It 2lso provides'a pow-
erful tool to employers Who resist
liability -under the' Act. Coungel for
respondents stated' duting oral argu-

.

Tr of Oral Arg 28-26. ‘Ihiese. hargh

- effects of §33(e) may b¢ exscérbated
.+ by the inconsistent coarse followed
: . over the yea::itll):y the federal agen-

e ' the Act.
But Céngress has spoken with great

.'cladtytof;hepmclseqﬁestionraised

by this case..}t is the duty- of the
courts to enforce the Judgment of
the Legislature, however much we
might question its wizdom or fair-
ness. Often we have urged the Con-
gress to speak with greatey clarity,
and in this statute it has done so. If
the effects of the law are to be allevi-

. ated, that is within-the province of

the Legislature. It is Congress that
has the authority to change the stat-
ute, not the courts,

For the reasons stated, the Judg-
ment of the Court of Appeals is

SEPARATE OPINION

Ju_xatice Blackmun, with whom

Justice Stevens and Justice 0’Con-

nor join, dissenting.
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, . SCINI)IASTEAMNAWGATION co, L'l'n.v. pﬁ LOS S‘ANTOSETAL. . o Y
TheF o '-. Tl ',.. ."..‘.' . "' No-’l9-512 . cytte R . . "
P cotm'wrmumnnsmms C .
EEE B R § -5 ¢ N L P v
e e . ASEOS, m,ms, a,,m«:,m.a@ z.u, 1981 mmzo,wus.z.m e
'.m ee ity e Mg PR ‘o q M;:: r': T ‘ e
e e Dadmber mm. Arguéd U Wit
W rtlon T e * Ap#il 2131981, Decided . _
E A U P SR SRR
'." Y ' i ™ . s : l )
: msrosmon. e 2,., “f WHITE, J;, delivered the, opinion,pf fhe Cout, in
i 598 F 24 4&0. pﬁilmed and !emqnded. whxcll'all other Membexsjohed gxeept BURGBR. c.J,
: T S REP Oy g-, ‘ " whottgok Mo part in-the .decision of- ‘the case..
( g;;% o Ldsﬂexls (TMHEADNO’!’ESv-Core Conubts. ALY, BLACK) peiony n”:';‘;:'d"“w;"g”“:
e( ! e . o """ 179 POWELE, ), filed aconctring ' opinion, in which
"N ‘ L RBHNQUIST J.,jomd,fposr,p.‘lso. '
Vessel's duty of care under 33 USCS 905(b), held Vo r
not to require shipowner to mspect or superv:se P ] .
- wgigvedoging operation but to, require, in some OPINI()‘r{l};Y._ oL e
* circumstances, - ﬂhat;shipownen;take,acuonwhm danger WHITB o "y
to longshoremen- anses ﬁqm malﬁmgqonmg of ship's .
geara; .ot L OPINION:
® ' " :' S s"~-‘ P L
. f*158] - * [T o [W*A617). JUSTIQE WHITE
COUNSEL: " delivered the opimion-of the Com
Graydon, S. Slanng atgued the cause for petitioner,
Withlﬁm?tx'lgheﬁneﬁwas RohbttH. Madden. v [***HR1A] [***HR2A} Re:pondent Sant::,m 2
3 Tt . fongshoreman and an employee of resporident Seattle
d:ﬁ:f: &eg‘mtz argu ;‘l :h q:,cfu:% for mpondqms 21 Stevedore Co., was injured while he was helpmg load the
o OINSPW‘Q!! DeLos Spogos,* - . +* M/S Jalaratna, a vessel owned by petitioner Scindia
bt + .- . Steam Navigatipn Co, Ld., He later bmnghtmacti&n
'agamstcindxﬁpm\mntpo§ 5 () of ite
Bak m Mb}i?t"ﬂf?’ Atli:lesRom’um I;f“,l;"; " Longshoremeplg @ndHaxbor Woikets Compeusaﬁon At~
 paLer f“*Ameﬁ oF- ociation of Trial '(Act)asamendedmlgf l which, af set forthin 33
Lavyers -0 ca o amious curine WEINg: \ ;5 C. § 905 (b),pmvimmmlemtpmasmnows
affirmance,
E. D, Vickery filed a bnef for Apex M Mmine "In the event-of uuuty toa person govered under thm -
. Corp et al ds armici cunac . * chapter caused by the negligence of a vessel, then such
. o ' . "' person, or axyono otherwise gatifled to recover damages .
» JIJDGES-"!-"- PR e - 'by reason thereof, may bring: an action against such
) { e o o - yessel ag'a thind party in accordance with the provisions -
v .. ' C ooy “ . of section 933 of this title, and the employer shall notbe, ...
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liable to the vessel for such damages directly or  operator relied' on the hatch tender, another

indirectly and any agreements or wamranties to the longshoreman, [*160} fto signal him when to start and

contraty [*159) shall be void. . .. The Lability of the stop the winch while Jowering a pallet of sacks into the

veasel under fhis subsection shall notbe [**1618] based  hold. Santos and three other longshoremen were in the

upon the warranty of scaworthiness of a breach thereof at ©  hold. Their task was to remove sacks of wheat from the

i BT memiroe

is subsection exclusive of all other remi A

A y s On thie day of the aceident, as it had for the two

:ﬁ:::tr m vessel except remedies amle under this previous days, the braking mechanism of the winch was

* malfinciioning in that it would not quickly atop the

s e e, J—y ;. descent of a loaded pallet, which would continue 1o drop

The Dm;i“;tgmc;::tﬁg;: cted PI :::m?’& m;;ei?; " for Séveral feit before coming to a stop. At the time

with the District Court on both the facts and the law,  ITPOriant here, whils a pallet was being loweted, the

reversed and romanded for fnther proceédings. . 598 - "?%‘“gg. ’ffhﬁ':“’(' the winch ey 1D stop the

F.2d 480 (GA9 1979), We granted ceninas, 446 U5, 968 oy . Tho br ake S rplisd, .,5“5,?.‘:.? pallet

934, because the Courts of Appeals are in considerable & ":nd P be mbnuth ﬁ. tahg ck:a Fwheat &o::’x
disagreement as to the meaning and application of § 905 £0r°® Th:Pi“tf!‘f“ e st ks af v

). 14 w4 1 . ‘pallet.The hatch tender signa Eheopentortomis‘efhe

'« - polletabout.15 feet and, believing that the remaining

sacks on the pallet were secure enough not o fall,

nl Pub, L. 92-576, 86 Stat. 1251, amending pexiitied Sanfos and the other men to clear away the

J3U.8.C §§ 901-950, spilled sacks then lying below in the hold, Some minntes

Jater, however, more sacks foll from the iki

YV S“ﬁo" 933, referred to'in §. 905 ), and injuring Santos. There was dispute as to whether tlie“ '

oot aher things provides ol ™ DU g tional sacks felf besuse the Sispincid pallet Was

P n - L . 1, Swinging back and forth or because while the pallet was
- -dompensdtion -and';suing -a third party, It alsg. 1 SVUBINE . . ) )
kit the relative rights of tho longshoremap , . SuSpended the bresing, mechuyiom fabeod on thee or
 Vand bis: employar where! thé logshoremmn - £ agait, this ok looss e caitioney oo 10 ol
accepts compensition and.sues a third party or
fails o do so within 2 specified time, Becmsoits O SOUOS.

compepsation payments fo Santos gq.}:; it an | " e L. . .
intexest in Santos' recovery, Seattle Steveédore Co.' . R P
. et .. 15 A pallet jack is a small, wheeled, cartlike -
intervened and is a respondent here. - N + vehidle' with prongs on-the font like a forklify- -
with which the longshorgmen in the hold would:
A cart the pallet load fo the wings of the hold where
. 3 Thé District Coures opiion is reported at ey makd Jhen remove the sacks and stow them
1976 A. M. C. 2583 and.is Appendix A to the ¥ emd, .
petition for certiorari, o . . .
" RE VI . " Relying on the legislative . history of the 1972
; w4 Seen, 9, infra. - . Amendments to the Act, the District Court held fhat the
A . - negligence "standards governing - the Jongshoreman's
| C T AR T K -action against a shipownier under-§ 905 (b) are best

L y : o - . expressed in Restatement (Second) of Torts § §' 343 and

, TOF prosent puposss, we fake the fiows from the | S8 (1965), which purport to  [*161] state fhe
opinion of the Court of Appeals, which properly viewed e vailing o prefeired rulés governing the liability of a
fbo case i the light most fivorable to Siptos, against < FOCIS) T8 oF Breie [**1619]' an invitce. n6 Under

whom summary judement bad been granted, s these kind-based megligence [***9] standards, the
On December 10, 1972, Semitle Stevedors Co,  District Court thought

putsiftint to its undertaking with Scindia, was engagedin -
* loadinij 2 cargo of wheiat intora:hold [***8] of the M/S  “a shipowner is not liable for dangerous conditions
Jalariine, A -winch, pait Of the ship's ‘gear, was being  created by the stevedore's negligence while the stevedore

used o lower wooden pallets, each ‘containing seventy -  [is] in exclusive control over the manner and area of the ‘

50-pound sacks of wheat; into the hold. Becanse of the  work . . . s Tor is the shipowner under a duty fo wam the
location- of the winch' tontrols, - the longshoreman - .stevedore or his employees of dangers or open and

i
i
i
|
§
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obvious defects which are known to the stevedore or his
employees or which are so obvious and appirent that
they may reasoaubly te expeoted to discover them.” 1976
4.M.C 2:583, 2585, B

Based op ‘he admissions of the parties and the
depositions -available to the comt, the District Court
concluded (1) that there was nodispuic thiat the fremises
were in the exclusive control of ‘Seattle during the
Joading cperation and (2) that [¥162] * even if Soiuilia
knew or should have kuowi of the défective winch, n7°
the condition of thie winch "was opei and obvious to the
plaintiff®and "the fact that plaintiff underiook his‘actions
free from any direction’ by the defendant while
recognizing that the circumstances were so dangerous, is
such that the defendant camnot be held liable s 8 matier
of law."Id,,.at 2586-2587, In additicn, the District Cou

found that “the alleged defective condition ofthem
~ had only a remnte cause-of-fact velationship to plaintifi's .

. accident and conld not have been the proximate cause .

“: thereof 48 & matter of Taw.” Id,, at 2587, Hence, summary,
 judgment was grnted. n8 . .

16 Restatement (Second) of Torts § 343’
provides: -

"§ 343, Dangerous Conditions Knowi to or -

Discoverable by Possessor

"A. possessor of Jand is subject to lability for -

physical ‘hirm cavsed to his ‘invilees by a

cmdiﬁononphelandiﬁbutonl}’if.ha
“(a) knows or by the exéxcise of reasonable

‘eare would discover the condjtidn, and should’,
realize that it involves an unreasonable risk of.

harm to such inyitees, and- )
"#(b) should expect that they will not discover -

or realize ‘the danger, or will fail to protect -

themselves against it, and

o) fails to exercise reasonable .care to
protect them against the danger.”

Restatement (Second) of Torts § 343A provides:
§ 343A. Known or Obvious Dangers

"1) A possessor of land is not Hable to his
invitees for physical barm caused to them by any
activity or condition on the land whose danger is
known or obvious to them, unless the possessor

- should snficipats the harm despite such
knowledge or obviousness, .

"(2) n determining Whether the possessor should

- anticipate harm from a known or obvious danger,

the fact that the invites is entitled to make use of
public land, or of the fucilities of a public utility,,

is @ factor of impostance indicating that the harm

should be auticipated.” .

n7 The District Court stated, 1976 4. M, C,
at 2586, that “[plaintiff] doés not controvert
. defendant’s claim that no ope from the ship's-crew
was ever informed of the winch's condition prior
to the accident” and fiirther stated that if the
winch was defective, it was a “condition. [about]
which the Couxt finds the shipowner did not
tnow nor should it repsonably have .been
to know, given the eéxclusive control of
the gear by the stevedores during the relevant
time period.” Jbid. Scindia contended in any
event that the winch was not defective but
concedes that for present purposes the case
should be judged on the assumption that it was.

n$ Federal Rulé of Civil Proceduse 56 (c)
provides that judgment shall ‘be entered in fivor
of the moving pirty “if the pleadings,
depositions, answers' f" interrogatorits;--and
admissions on file, fogether with the affidevits, if
any, sbiow that there is no gennine issue os to any

material fact and that the moving paxty is entitled

to a judgment as a matter of law,"

tespect to the applicable law. Sections 343 and 3434 of
the Restatement were imptoper measures of the
shipowner's liability for negligence under § 905 (b) 09

- hecause those [**#10) - sections in. [**1620] effect
{*163] incorporated notions of contributory negligence -

and asswption of risk that were inapplicable under the

"+ maritime Jaw, Instead, the Court of Appeals declared the

controlling standard wnder § 905 (b) to be the following:
"A vessel is subject to Hability for injuries to

" Jongshoremen working on or near the vessel cansed by

conditions on the vessel if; but only if, the shipowner

“(a). knows of, or by the exercise of reasonable care
would discover, the condition, and should realize that it
involves an unreasomable risk of harm (o such
longshoremen, and

"(b) the shipowner fails to exercise reasanable care nider
the oircumstances to protect the longshoremen against
the danger.” 598 F.2d, at 485.

Reversing, the Court of Apﬁeals disagreed with .tl'xe
- District Court and with other Courts of Appeals with
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Under this'standard, Scindia's duty to inspect did not end
even if the vessel wis tunied over to the stevedore in safe
condition. If conditions dangerous to the longshoremen
subsequently'developed; in light of the vessel's practival
opportunities to discover the dangers and remedy them,
faifure to do 50 could be negligence on its part, n10

19 The Court of Appéals ackuowledged iai
the Courts of Appeals for the Second, Fourth, and
Fifih Cironits had relied on these sections in §
905 (b) siiits, See, e. g., Canizzo v::Farrell Lines,

" Ine,, 579 F.2d 682 (CA2 1978);-Gap v. Ocean
Transport & Trading, Lid., 346 F.2d 1233 (CAS
1977); Anuszewski v. Dynamic:Murivers Corp,,
Panama, 540°F.2d"757 (Cd4- 1976); Napoli .
Héllenic Lines, Lud,;'536 F.24 505 (CA2 1936).

» Thie Court of Appeals for the Second Circuit. has
‘tecently reaffiomed its position. Evans v.. 5.8,

" "Campeche,” 639 F.2d 848.(1981). Oui the other
band; ‘the First-and Third: Cirouits, like the Ninth
Cironit, have' hefd: that these sections should not
apply in § 905 (b) suits singe they might bur a
longghoreman fiom recovery. because he was
contributordly negligent or because he volumtarily

. gncountered a known of cbvion§ risk, See
armw v. Qoeanic Navigation, Corp., 622 F.2d

1168 (CA3 1980); Johnson v. A/S Ivarans Rederi,

613 F.2d 334 (CAl [980); Griffith' v, Wheeling

Pittsburgh Steel Corp., 610 F.2d 116 (CA3

1979); Lawson v. United States, 605 F.2d 448

(CA9 1979); Bachtel v. Mammoth Bulk Carriers,

Lid, 605.F.2d 438 (CA( 1979); 598 F.2d 480 -

-(CAP 1979) (case below),

nl0 The Court of Appeals referred to its .
standard: a$-being a "reasonable care vnder the!

circomstances” approach. Jd, ar 486, It found:

support for this formulation in Kermarec v, .-
Compagnie Generale Transalantique, 358 U.S, .

625, (1959). In that case, a visitor paying a social
call on a member of the ship's crew was injired

when be fll on a defective stairwiy. The jury

found the shipowner negligent and returned. a
vexdict, which was set agide on appeal becauge

[

the, visitor had been a ficensee rather than an *,

invitee, This Court reversed, preferring 16 adopt 2
single daty of “exercising reasonable care under
the cixcumstances of each case,” rather than o
incorporate in the marjtime Jaw the complexities
of the common Jaw of invites and licsnisee. Jd,

at 632, The Kermarec standard was reaffirmed in -

Marine Terminals v. Burnside Shipping Co., 394

- US. 404 (1969), a case involving a suit by a
stevedore against the shipowner. We have no
quarrel with:this standard.. Inevitably, however,
the rule will undergo refinément as it is applied to
various categories of cases, ‘Thus, in considering

the reasonableness of Scindia's conduct under this
standard, the . Court. of Appeals fomd it
approprinteto inimire whether the shipowner had "
,gcgmrmgdu&ymiquee!mdhe!d!haﬁtﬁi.,.__
.As will become evideat, we have a difforent
view: the. shipowner's duty of reasomable care™™
under the ciroumstances does. not impose a .
continuing. duty to-inspect the. cargo opergtiony, -

once the stevedore:begins its work,

there were scveral material ficts in disiite thit were for -
a jury to resolve: whether the' shipdvmer knigw or shouldi: ..
have knovin of the deféctive winch; whether Seattle was. *. -
in exclusive control of the idading in the séhse that only:s: .
Scattle Eould haVé' repaired the winch; Whethr the .-
defective operation of the winch had caused the initial -

spillage of the sacks, thus necessitating a cleanup, or had
Inter been the proximate cause of the additional sacks
falling from the pallet and injuring Santos, Accordingly,
the Court of Appeals set aside the judgment of the
Disirict Court and remanded for further proceedings, <

14

Initially, we must brefly revisit the . 1972
Amendments fo the'Act.. Prior to 1972, a longshoreman
injured while loading or unloading a ship could receive
compensation payments and also have judgment [*++11]
against the’ shipowner if the ‘injury was cansed by the

3

ship's ymseawarthiviess or negligence, Séiis Shipping Co.

"V, Sleracki, ' 328 US. 85 (1946). Proof of

unseaworthiness required no proof of fault on the part of
the shipowner other than an unsafe, injury-causing
condition on the vessel, This was true even though the
condition was [*165] caused, created, or brought into

- [**1621] play by the stevedore or its employees. nl1 Jn

the latter event, the shipowner could recover over against
a stevedore for breach of dxpress or implied Warrasity fo
handle the cargo in a reasonably safe mamner. Ryan
Stevedoririg Co, v, Pan-Atlantic 8.S. Corp., 350 U5, 124
(1956), n12

n1l Alaska S.5. Co. v, Petterson, 347 U.S.
396 (1954); Weyerhacuser S.5. Co. v. Nacirema
Operating Co., 355 U.S. 563 (1958); Crumady'v,
The J. H. Fisser, 358 U.S: 423 (1959); Waterman
8.5, Corp. v. Dugan & McNamara, Inc., 364 U.S.
421 (1960); halia Sociéta v. Oregoni Stevedoring
Co., 376 U.S. 315 (1964).

P*164) Undler the Court of Appeals viey/ of tsbTavy ¢ v

i
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In Usner v. Luckenbacli Overseas Corp., 400
Us. 4 (1971), however, we led that a single
act of operational negligence by the stevedore did
not render the vessel unseaworthy or subjm‘ the
vessel to Habilly, -

.12 See also the cases cited in n, ll,éupra.

The 1972 Amendments, particularly by adding §
905 (b), radically changed this scheme of things. The
compensation payments due the longshoreman from the
stevedore for injuries incurred in the course of: his

employmmt were, substantlally . increaed; the; .

nghttoxeeuveﬂbrmscmmhinesswés:
abolished. bis right to recover from the shipowner for
nqgkgeneewasmﬂ‘ied!n§ 905 (b), which provided a:.,
statutory ‘siegligence action against, the ship;. and fhe..

stevedore's obligation to indennify the shipowner if the, ' .

Jatter was'held liable to 'the. longshoreman was abolished. -

.- Section 905 (b) did niot specify the acts or omissions” "
‘of the vesscl that would constitaté negligence.  In light of -

the differences among the lower federal courts asto the -
construction'and'application of § 905 (b), neither can it'
be said that ‘the Tegislativé history, which hes been"
analyzed and Teanalyzéd in the ‘Coursé of ‘thesé casésy

farnishes ‘sure guidande for construing § 905 (b) 013" "

Much was [**‘*121 left to be esolved through ' J*166) *
the "applicatio of accepied principles of tort law and the
otdinnrypxbcess oflmgﬂﬁon " Rep, p.'11. N

1

113 Section 905 (b) itself tiepates the vessel's'
liability for unseaworihiness, and the Commiittee *
Reporis state that the purpose of eliminating this'
temedy was th'place the injiired longshoremain® ¢
“in"the sarne position he wotld be if he were
fnfured in nob-maritime employment ashote . ..

_and not to endow him with any special manﬁme SR

theory of Dability or cause of action wmder
whatever judicial nomenclature it may be calfed,
such as "wiseaworthiness', 'non-delegable duty', or
the like." S. Rep. No. 92-1125, p. 10 (1972)
(hereafier Rep.), (H.R. Rep. No, 92-1441 (1972)
is in all relevint respects identical to the Senate
Report.) The vessel was'not to be liable on the
theory of unseaworthivess for the acts or
omissions of steveddres, or. of the employees of
stevedores, for the niannér in which the stevedore
perfoimed ifs' wotk, or for its defective gear or
equipment. Rep., p. 10. Jis liability was to be
“hased on its own neglipence” and counld be
proved only if it'was shown “to have acted or
have failed to act in a negligent manver such as
would render a land-based third party in non-

maritime  pursuits  Heble wnder snmilar
circumstances,” Id., at 11,

At the same time, the Commm:as ubmed
that the statatory cause of action for riegligence
would "meet thie objective of encimraging safely
becauge the vessel would still be required to
exercise the same care 25 6 land-based person in
providing m‘e place to work.” Id.. at 10, -
Nothing was igtended "to derogate from the -
vesgel's mponsﬂ:ihty to take appropmte
corrective action where it kaows or should havé
knownaboutudmguouxmdxﬁon"aslongas
the wvessel was not "chngeable with the '’
negligenee of the stevedore ‘or employees oﬂhe
stevedore,” 14, at 10, 11,

The Comumittees elso anticipated that in. §
905 (b) oases, as in other admiralty cases, the rule
of comparative negligence wonld apply and the
defense of assumption of xisk would ‘be bawed. - ., :
Furthermore, the Reporfs emphasized that the il
amendments were not intended to relieve:any:.
pexson: from his duties and obligations under the:- .. -
Occupational Safety and Health Act of 1970. .

- Otherwise, the defini siqnoftlmvesul' e
negligence and its resulting Yability were left to
be "resolved through the, application of dccipled
principles of fort law and fhe ordinary prodess of '
litigation. -~ mmthqymmmesmvolvhg
alleged negligence by Jand-based third parties.”
Rep, P. 11. It was mticipated, however, that i
questions arising in § 905 (b) cases "shall be
determined as a matiex of Pederal law." Rep., P
12:

H
[+*1622]

[***HRIB] [***HR3] We held in Marine Terminals
v. Burnside Shipping Co., 394 U.S. 404, 415 (1949), that
the vessel owes to the stevedore and his longshoremen
employees the duty of exercising due care: "under the
circumstances.” This dufy extends at - [¥167] least to
exercising ordinary care under the circumstances fo have -
the -ship and ifs equipment ini such condition that an
expert and experienced stevedore will .be able by the
exercise of  reasomable care to carry om -its cargo
operations with reasonable safety to persons and
property, and to wamning the stevedore of any hazards on
the ship or with sespect to ifs eqmpment that are known
to the vessel or should be known to it in the exercise of

" yeasonable care, fhat would likely be encountered by the

stevedore in the course of his cargo operations and that
are not known by the stevedore and would not be
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obvious to or anticipated by: him if reasonably competent
in the performance of his work, Jd, at 416, n. 18, The
shipowner thus has a duty with respect to the condition
of the ship's geg#, equipment, tools, and work space to be
used in the stévedaring aperations; and if he fails ot least
to wam the stovedore’ of hidden dangér which would
hiave been kngwn, fo him iy the exercise of reasonable
cate, he' hins bweached his duty and s lisble if his
negligence’ causes injury o a lopgshoreman, Petifionér
concedes as much. Brief for Petitioper 20-21. 1t is also
accepted that the vessel may be Nablo if it actively
involves itself in the cargo operations and negligently
injures g longshoreman or jf it fails to exercise due care
fo awig' exposing longshoremen to harm from hazards
they may ‘encounter in areas, or from equipment, under
the active control of the vessel during the stevedoring
operation. . .

[***HR4A] ‘The parties, however, like the District
Court and the Court of . Appeals, are in sharp
disagreemeit as to the vessel's duty under § 905 (b) once
the stevedore's cargo operations have begun. Scindia
contends that the shipowner has no duty to supiervise or
inspect the stevedore's cargo operations or fo fake
reasonable cave fo discover dangerous conditions that
develop or come to light during the Ieading or unloading,
Scindia glso submits that even if the vessel leams of the
hazaxd, it bis no duiy fo correct it and is entitled as a
matier of Jiw %' sely on the stevedore to protect his
employces [***13] from injury. This is true, Scindia

argues, everi though the hazard is‘an obviously [*168] -

defective ship's winch bjng wsed by the stevedore and
his longshoremen employees, n14 and even if the winch
was defective when the stevedore came aboard and the
vessel is charged with knowledge of the comdition.
Respondents, on the other hand, defend the view of the
Court of Appeals that the vessel is subject to a
continuing duty to use reasondble care to discover

dangerous conditions exposing longshoremen 1o

wnreasonable risk of harm and to exercise reasonable
care under the circnmstances to' protect them. We are

wable to agree wholly with either of these submissions,

[*+*HR4B}

n14 Because the legislifive history suggesty that
theshipowmer's Yiability is to be judged by land-
based standads, sée n, 13, stipra, it is vrged that
the District Court pioperly thimed to ald applied
§ § 343 and 343A of the Restatement {Second)’
of Torts. Butthe legislative history does not refer.

fo the Restatement and also states that land-haged -

principles of assumption of risk and contributory

negligence are ot to be applied in § 905 ®)"
cases, This strongly suggests, as Kermarec v,

Compagnie Generale Aransarlantique, 358 U.S,
625 (1959), indicated, that maritime negligence
actions are not necessarily to be govemed by
principles applicable in -nonmaritime contexts,
Furthermore, since’ the Jower . courts. are in
disagreement not only as to the applicability of §
§ 343 and 343A but also a to their mport and
mezning ‘when applied in the maritime conlext,

, those sections, whils not irrelevant, do not fernigh -
this. o

sure guidance in cases such as A

Considéring first the position of the Conit of
Appeals, we ¢anitot agree that the vessel's duty to the -
shipovenér to inspect or
supervise the stevedoring apsration. Congress inténded
aﬁ&w&hbleforitsmnegl'i erice and::*

ility for *
conditions caused [*$1623] by the negligeice or ofher
defaults of thé stevedore: Cages'lioiding the vessel liable

longshcreman ‘ requires the

to make the vessel

to termiimate its"aitodiatic, fanltless res

on the ground that it owed nopdelegable duties tp protect

the longshoremen from injiry were rejected. nl5 It o
would [*169] be inconsistent. with the Act to hold,. .
novertheless, that the shipowner has.a continuing duty to

take reasonable steps to discover and comect dangerous,

conditions,that develop during the Joading o yuloading, ,
, atedly. resuft.in | .
holding the shippwner solely. liable for condifions-thyt "
are atiributable to the stevedore, rather. than the ship,
True, the liability would be cast in terms of negligence. . .

process., Sych an-approach would yepeate

rather than ungeaworthiness, but the resalt would be
much the same. "[Creation] of a shipowner's duty to
oversee the stovedere's activity and insurg. the safety of
longshoreman would . . . saddle the shipowner with
precisely the sort of nondelegable. dufy that, [¥*14)
Congress scught to eliminate by amending section, 905
(b)." Hurst v. Triad Shipping Co., 554 ¥.2d 1237, 1249-
1250, n. 35 (CA3,1977); Evans v. S.5. "Campeche, " 639
F.2d 848, 856 (CA2 1981). n16

n15 "Thus a vessel shall not be lable in
damages for acts or omissions of stevedores or
employees of stevedores subject to this. Act.
- Crumedy vs, The J, H. Fisser, 358 U.S, 423,
Albanese vs. Matts, 382 U.S. 283, Skibinski vs.
Waterman 85 Corp., [360) F.2d 539; for the
maner or method in which stevedores or
employees of stevedores subject, to . this Act
perform their work, 4. N. G Stevedores vs.
Ellerman Lines, 369 US, 355, Blassingill vs.
Waierman SS Corp., 336 F.2d 367; for gear .or
equipment of stevedores or employees of
stevedores subject to this Act whether used
aboard ship, or ashore, Alaska SS Co. vs.
Peterson, 347 U.S. 396, Halia Societn vs. Oregon
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Ny~
, Stevedoﬂng Co,, 376 US. 3i5, or for qlher_ | statutory duty t6 [**1624] them. Furthermore, nsour'.'
categories of mmspawarthincss whichhaveheh” cases indicste, -the mvddom fomuilly wamants to "
judicially established.. This listing of cases iswop *~ discharge, his duties in a workmanfike mariver; and
inMd to reflect a,,;ndgmem s fo whcﬁm; although'the’ lﬂZAmndmﬁnliovedﬁssmedomof
. Tecovery onap,gﬁfmlar aeﬂmg be hﬁduqudemwmmmmform”paidﬁ
pxedicamd on ihe vessgl'a negligence. Rep,, p.. . longsbnrem injorics covsed by the Stevédore's
. . " " breach of warkiinty, they did nct otherwise diitub the
| . ) ™" contractpal yrdertaking of the stovedore nor the rightfal - -
N .. .7 expectition. of the vessel that tie stevedore would -
‘ pexfohnhistaskptopeﬂywiﬁnntmpmimbyﬂw i
nlﬁMuchkmaﬁe ofthe Comumitices” | 'ship. * -
"d f;ﬂzahzemgu;&ebm'ﬁi;ﬂi?mm . ‘
erogate frbi tho vessels responsibility to ke .* 517 e 320, 8 G 941
appropriate corrective action where it knowis or : relevan‘:p':’rtn:s follows: § . pmi*’ in" )
should have known sbout a dangerons. condition:” ‘
Ibid, Buéﬁnesmementdidmtexp!amwhatm - . T " Every emgloyer shull ﬁxmxsh and
vessels * is and-what “gproprinte® . inainiain  employment and places of emplnymenf’
action might be, o1 when it “should hiave known!"- + which shall be reasonably sife forhisemplo g
. of the condiﬁon. 'l'he Conunutees dxd oﬂ’u‘ an- in. all employments covered by this chapter’ and *°
. example: "’ . -, shall. in:t:&l. f:msh mmin ad use such
‘ (e ces '
L, e oy cxample;, whero @ longshorémau . -t”‘mm?m hed botke m‘?‘f"m“"‘m .
N siimonmoilspg!lonamsel';deckmdm " establishe ch 1o the'Séc"re S
; - e the prop amndmemtoSecﬁons d By su mm” my,
: . m’w inay_ deterniine by, i'egufaﬂbnorordertolié"
: , wopld still, pexmitaulacﬂbnagainmhe vessel for rossOnably pecessary ' protect tho s, Hilth
. . negligence.. Tomwer.hemqstestnblishthatz 1y, andpafetyofsuch employees, i o ’W"
e m‘ fgtm: fnrexgnm:nbgtanca 9';&"“"“"' sinch employment and placts of ehiployment, and
of % was (here, an;l w y or .. to preventmurytohisemployees.

negligently failed to yemove if; or 2) the foreign "
substange hadheenqnﬂu-.c!eck for such apeﬁod
of tisi§ that it should have been discqvered and

removed by the vessel in the exercxse of ‘ L T
nl8.The Comnitfeas rejected the proposal
'g::;:ﬂzce:ﬁf? ” l?; 10'.'_'1’1 vessel under the that the vessel and the stevedore be consideted
T * joint employers of jongshoremen. Rep., p. 8
_However, when thquhﬂnre to rempve fhe oil spill
~wonld be “willfil’ or "negligept" or what the ik ‘l’he approach ofthe mdemnity casesin this

'exercxsn of . m#sonable care’ upder the  Court, beginning with Ryan Stevedoring Co. v. Pan-
_Jnuaunwmnces wmdd require was, fiot explicated..  dtlantic'S.5: Corp., 350°US. 124 (1956), was that the..
except to say tht the “vessel will not be  stevedore. was in the best- position o avoid accidents .
chargeable with the negligence of the stevedore  during cargo: operations and that the shipowmer eould
or employees of the stevedore." Id,, at 11, rely on the stevedore's waranty to perform competently.
: v In [talia Societa v. Oregon Stevedoring Co., 376 U.S.
l*17°l 315 (1964), for example, the vessel was found liabe for -
o injurdes 10 a [*;:15] longshoralxinan t;::msed bg an
[“““HRS] [**HRS] As n genoral inatter, the ungeaworthy condition arising when' the stevedore,
shipowner may rely on the.stevedore fo avoid ejposing, ;vnhﬁ nffli gm“’ﬁ“f; ,ﬁ:f““ﬁ“; °“‘“}1’;§° mtusedin. m,
the longghoremen fo unreasonable hazards, Section 41 of ' HAUCNE e;“ gtoe'veda eld the vessel entitled to recoyer - .
the Act, 33 U. 5. C. § 94], recuites' thie stevedore, the ' over against the stevedore, saying: ;
longshoremen's employer, to provide a "reasonably safe” - "Oregop, & specialist in stevedoring, was lured fo
place io work dnd to take siach safeguards with fespectto  load and unload the petitioner's vessels and to supply the
squipment and working ‘conditions as the Secretary of | ordinary equipment necessary for these operations, The
. Labor may determine to be necessary to dvoid injuty to defective 1ope which created the condition of
(_‘; ' longshoremen. n17 The ship is not the common = unseaworthiness on fhe vessel and rendered  the
) employer of the longshoremen nl8 and owes no such  shipowner liable to the stevedore's employee was
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supplied by Oregon, and the' stevedoring operations in

Wo amive at the more difficalt amg

. *HR2B)

the course of wiich the longshoreman wag injured wége"'m' teourring issue involved in this gait; What are the

in the, hands. of the employees. of Oregon, Not only did
the agreement between the shipowner. place confrol of,*
the' operatins. on, the, stévedore, compaiy,

S

Rowners prinpary. liability s the mfired”

o ¥

who perform the unloading and Joading potlion of the .
ship's work, Seas Shipping Co. v. Sieracki, 328 U8 83,
cf. Pope & Talbot v. Hawn, 346 U.S. 406, they
demonstraté that Orégon was in a far better-position than
the shipowner fo avoid the accitenf. The' shipowner
defers to the, gualification of the stevedoring contractor
in the [£373] seleition and yse oF equipment and relies
on the competency of the stovedore company.” I, at
32233.m18 _— ‘

The 1972 Amendmenty forecloted, fndembiy of the
shipowgez!&vi'he.ﬁ.tevsdémfg”:'ﬁ, 505 (b) cases; bt they
also rejected the notion of 2 nondelegable duty on ‘the
shipowner to provide a,saf§, place to work and did hot
undermine the justitiable. expectations of the vessel that
the stevedore would perform  with Teasonable
competenge and see to the safety of the cargo opérations,
n19 See also the cases cited in n. 11, supra.
Of course, in the sitwation, presented in the Jiajia
case, the favlfless liability of the shipowner

would ne'longer obtain uader § 905 (b):

We aré of the view that absent contract provision,
positive law, or custom to the contrary -- none of which
has beeh cifed to us in’this case — the shipowner has no
gencral ‘duty by:way of-supervision or inspection to .,
exercise feasohable: care fo ' discover dangerous :
conditions that develop within the confings of the cargo

opemations that: are assigned to the stevedore. The: .

Recessary cousequence is that thie shipowner is not liable |

to the lorigshoremen for injuries caused by daugers.
unknown to the Gwret aud about which hie had no duty to

inform himself, This conclusion is phiinly copsistent . ..,

with the congressional'ifitent to foreclose the faultless .
liability of the shipowner based om a theory of .
unseaworthiness or noridelegable duty, The shigowner;, .
within Jimits, s entifled to zely 6n the stevedote; and
owes no duty to the longshoremen to inspect or Supervise
the cargo ‘[¥*1625] operations. To the extent that the’
judgment of the Court of Appeals rested on a contrary
view, we disagree. T )

[mu?lﬁ] v '

:. opeition, which s known 1o the sieve
. which may catisg injury o the Igigsly

: shipowners” duties' when he leans ‘that an apparesitly

dangerous condition exists or has déveloped in the cargo

ovwner taks some detion?” Soinila and the District Court
would have it that the vessel is entitled to xely on the

isc and sesponsibility of the stevedore and is not

. liable for injuries cansed by dangers known by or

.. cbvious to the stevedore, who, if he foils to take proper
 Precaittions, is necéssarily the sol and proxi ate cause
“of the injuty. Thére is mmwm%ﬂ, or this position
in our cases. | | L S
I Crumady..v. The J. H, Fisser, 358:U.8. 423
(1959), a shipls winch had been sut-by ship's officers to
shut off the current at twics the safe working load of the
unloading gear. The.gear parted when subjected to.undue
strain because of the nggligence of the stevedore. The

Couit held the ship wnseaworthy, Consistent with past’

cases, the Court declared

that the longshoremen's
protection agaihst unseaworthivdss® "rngs

osés a duty

which the ‘owner of thé vessel ‘eatiot delcpaté,” a doty .
Lot q ty

which, as to ap liancés, "does mok enl - h. supiplying
them; e vauet Keep thésh i ket Thp s o
nof relioved of thiase responsibilitiél b fuming Goftrol'of
the loading or unloading of the ship over to a sisvedorfing
company.” [d, af 427." The 'Cowt; “nevérihelees,
permitted ‘the ‘ship to recovér over from the stovedore
"since, thie negligence of fhe stévedbres - ; !ptiiﬁg‘ﬁt“fhe
unseaworthinest of the Vessel intoplay , .. " Id, at 429.

020 Justice Harlan, jojned by Justices
Franldfirter gind Whittaker, dissented, being of the
view that the sitip Was not unseaworthy ad ‘that
If it was, the ship way not extitled to inderinity if
the stevedore ‘merely brought into play the
unseaworthy condition of the ship's own
equipment.  Crumady was waffirmed in
Waterman S.5. Co. v. Dugan & MeNamara, Inc.,
64 U8, ar 423,

for the vessel owner" had adjusted the winch %in a way

3

‘that made. it unsafe:and dengeroyis fof the work 3¢ hand* ¢

Id,, at 427. 1t thus appeared that the vegsef 1iad at feast

been negligent, yet it was, dnfiled to shift its enu;g

. Jinbility i’ the stevedare II74] becanse it was entitled -

. 1o rely on the stevedpre's wdertaking to perform in a
‘workmanlike manriegm

In Crumady, the Court declared that "those acting ,

‘ Arguably, Scindia should "
likewise be justified in expecting Seattle to perfonm its
undertaking and Should therefore have mo duty or '
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856, m21 As that courd ‘gees if,,
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xesponsibilitywithumct to the ship's winch, which, if
-defective, was obviously o and which the stovedore

. contimued to use,

- 'The court below rejected this position, holding that
if tho vessel should realize that the condition presents an

. upreasonable -xisk of hanm, it is-lable if it "foils to

exercise reasonsble care under the circumstances” fo

protemhe longslioremen. The court did not suggest how

fo yecognize an "neasonable risk" of harm from an
obvious danger or suggest what resonable care under
ﬂlecucmiancesmightbe. .

[**37] The Court of. Appeals for the Second
while disagreeing wnh the duty-to-inspact thesis

. Cixcuit,
oftheConrtofAypenlsinthepteseMcase.hasalm

rejected this gosition, uling that although the shipowner
ismnnallyamiﬂﬂﬂtomlyonﬂlemvedwemguard

.hezerds. to its employees,- "there may be
circumstamces in Which it would not be reasonable for
that the stevedore will correct
the ‘problem.* Bvans v. S.5, Campeehe” 639 F.2d, at
[**1626] mere
knowledge of the [*175] danger wnuld niot be sufficient
in ftsel¥ fo fasten such a duty on the shippwaex, but if the
shipowner should anticipate that the stevedore will not or
caonot comrect the damger and that the longshoremen
cannot avoid it, then the slupowner's duty is tripgered to
tako steps, reagonable in the circumstances, to' eliminate
or neuiralize the hazard, We nrepresentlyunprepmdto
agree that the shipowner hias precisely the dufy described
by the Court of Appeals for Ahe 'Second Circuit, but for
the reaions that.follow we agree ‘that there are
circumstances in which the shipovmer has a duty to act
where the dapgerfo longshoremen arises from the
malfunctioning of the slnp‘s gear being used in the cargo
operahons

021 The pané} was divided, Judge Meskill
wrote the principal opinion joined for the most
part by Judge Friendly, who also wrofe a
coneutring opinion, District Judge Bonsal, sitting
by designation, dissented. The majority could not
accept the notion that the shipowner had a
conunuing duty to inspect the cargo operations
gince "to so require’ would "saddle the shipowner
-with precisely the sort of nondelegable duty that
Congress sought to eliminate by amendmg
section 905 (b).' Hurst v. Triad Shipping. Co.
supra, 554 F.2d at 1249 n. 35." 639 F.2d, at 856,
The majority also rejected the so-called “control
fest® which fhe court thought would,
inconsistently with the statute, entirely relieve the
slnpowner from any llabzhty for accidents
occurring in the course of operations under the

control of the stevedore, The majority's approach,

.--which is considered consistent with § 343A of °
the Restatemnent ‘and which it called the
“yeaganable anticipation standard,” would place 8
duty of care on the vessel when it would be’

" unreasonable to assume the stevedore will deal
. with an apparent hazard - for example, "wheie
the dangeroiis condition would be too difficult for

the stevedore alone to remedy, or where the -

custom in the industry places the burden of acting

on the shipowner, or where the ship affimmatively

joins in the decision to continue despite the
hozard.” 639 F.2d, at 856, The court should
endeavor "o reach a rcalistic conclusion
_concerning  the  shipowner's  reasomsble
. anticipation.” Id.. a1856-857

On the facts posited here, for two days prior to the

aceident, it had been apparent to those working with the
winch that this equipment was malfunétioning, Even so, .

whether it could be safely used or whether it posed an
wiareafonable risk of baph to Santos or other
longshoremen was a matter of judgment committed to
me stevedore in the first instance, The malfunctioning
"obvious and Seattle liavmg conﬁnued to yse it,
submits that if it was'aware of the ondition or

Was chargcd with Jmowledge of it, it was nevertheless

entitled o assume that Seattle, the specialist in loadmg '
. and unloading, considered the equipment rensonably e: safe .

and was ent%ded to xely on that judgment.

[***HR7A} Yet it is quite possible, it seems to us, lhnt

Seatilé's judgment in this respect was so obvxousw

improvident thiat Scindia, i it kmew of the defect and that
Seatile was continuing to use it, should have ‘tealizéd the
winch presented [*176] -an unreasonable rigk of harm "
- the lungsboremen. n22 :
circumstances it bad a duty to intervene and repair the

{**18] and that in such

ship's winch, The same would be tue if the defect
existed from the outset and Scindia must be desmed fo
have been aware of ity condition.

[*++EIRTB]

022 We agree with the Court of Appeals that
 heshipowner may not defend on the ground that
Santos should have refused to continve working
in face of an obviously dangerous winch which

his efaployer, Seattle, was contiming fo use, The
District Court erred in ruling otherwise, sice the

defense of assumption of risk s inavailable in §
905 (b) litigation. Sce also Napoli v. Hellenic
Lines, Ltd., 536 F.2d, at 509. -
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As we bave indicated, the Iegal duties placed on the

stevedore and the vessel's jusﬁézblq expectations that
those duties will be performed are relevant in
.detenmining whether the shipowner has breached its
duty__‘,mg'ﬁ"ialim and where appropriate ‘the jury,
should; thys be . made aware, of the .scope of the
sﬁeveﬂoge‘éduyunderthapogiﬁgehw., Byt an equally
necessaty faquiry is whether the, portinent siatutes,
regulations, or eustom place or assume A'continning dnty
on the vessel to xepair defective ship's gear being used by
the stevedore in the cargo operation. n23

o a3 may also be that the contract between
the . stevedore and the shipowner will have
provisions specifically beating on' the dispute,

The contract between Scindia and Seattle is not
part of the record in this case,

The statutory duty of the stevedore under § 941 tp ' *

provide a safe'place to work has been implemented by
the Safety and [**1627] Henlth Regnlations  for

Longshoring. 29 CFR § 1918.1 et seq. (1980). Subparf
F of these regulations,.§ 1918,51 et seq., deals with the

use of the ship's gear by the stevedore. Section 191'&,'51"'.

(b) provides ihat "[any} component of eargo handiipg
gear .. . which is.,\i;s?gly unsafe shall not he used wni
made safe,’ In adition, § 1918.53, dealing with cargq

winches, provides' that "[any] defect or malfunction of

winches shall be reported immediately to e offier in '

charge of the vessel,” § 1918.53 (a)(S); that it the cass -
of electrical winches "{when) the electromagnetic, or .,
other sexvice brake is unable fo hold the load, the winch,

shall not be useil” [M177) § - 1918.53 (c)(1): and that
"[employees) shall not be permitted to lamp th o
adjust electric control virouits," § 191853 (c)(2). n24' )

Bven in the absence of other statutory o rogulatory law

placing. on the shipowner the obligation to repair 3

- defective winch, n25 a possible inference from [v*+19) .
the [*178] provisions already described is that when a,

defective winch is discovered, it should not be Tepaired
by the stevedore but should be reported to and trepaired
by the shipowner. If this is the case, the situation comes
down to this: Iif Scindia was aware that the winch was
malfunctioning to some degree, and if there was a3 jury
issue ag to whether it was so unsafe that the stevedpre
should have ceased .using it, could the Jury algo have
found that the winch was so clearly wigafe that Scindia
should. have intervened and stopped the loadin

operation until the Winch was serviceable?

024 Petitioner acknowledged in its brief that
only the shipownmer could have repaired the
defective winch, Brief for Pefitioner 24, but

er with m-_",‘ i

argued that even if notified of the defect, it would
merely have had the opportunily, but not the -
duty, to repair. Tr. of Oral Arg, 10, ) -

!

025 The Uiited States- Coast' Guuxd hias |
issued regulitions with respect to- the gear and ..
equipient of cargo- ships. 46 -CER Cih ;.
Subchapter 1, Catgo and Miscellanecus Vessels "
(1980). For ships to which the reulations are
applicable, the shipowner must obtain s o,
certificate of inspection at stated intervals, There

. are defailed requitements for the testing of

winches, There i provision Jof. acceptifg the '
certificate of privite *'‘testing " orgauiza tions
recoguized by. the .Coast Guard, sich as fhe v
International Cargo Gear Bureau, Inc., which has
its, own’ manual specifying necessary ‘testing
prosedures.  The regulations, however, do ot
appear to specify the respective ‘duties of the -
vessel and.ihe stevedore in situations such as we
now have before, vs.’’ Scindia asserts that the
Coast Gitard regulatioris'place no continuing dhity

* ‘on the shipowner tg.inspect the ship's equipment
during cargo operations. Y. of Oral Arg, 14.-
Also, the M/S Jalaram appears to be'an Bactfas -

. ship arid may not be covered by the’ regulations,” g

¥

which.do xiot apply o “fainy] vessel.of a foreign
. Wation signatory to the Infematitnal Convestion” °
fo Safoty Gf Lie at S, 1900, and which g " -
board 2 ocument, valid saféty" equiptent” **
. certificate.” 46 CFR § 90.05-‘1' 1980). ‘:“ ,ﬂ :

We note with some interest that in affiming, -~ o
a jury- verdict foi a longshoreman in Frizarry vy
Compania Maritime Navegacion Netumar, §, Argire
No. 79-7876 (CA2, May 22, 1980), cert, pending,
No. 80-94, the Court of Appeals for the Second
Circuit relied on the Joint Maritime Safety Code
issued by the New York Shipping Association,
Inc, the International  Longshoremen's
Assaciation, and the Port of New York Joint
Safety Commities. The- Code was prepared
pursuant o the ferms of the Iabor agreement
between the shipping association and the
longshoremen's -dnion, ahd contsins what is
described as "the commonly agreed on Practices
for warking togéther sifely:” The provision of the
Code relied on by the Court of Appeals states that
"{the] owner, master ‘and officers of the vessel
shall supply and maintain in safe condition for
use all ship's gear tquipmerit, tools and work
spaces which ate to be' nsed in stevedoring
operationg,"
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451 US. 156/%; 101 8. Ct. 1614 ke

68 L. Ed. 2d 1, **¥; 1981 U5, LEXIS 20
113 ” i + " » . ,
[<ERBA] Wemisatheseqﬂeshmbntdo hotanswer  CONCURBY:
them, since they are for the trinl céuit in tho first instance BRENNAN: POWELL
and since neither the.trial nor appellate’ dourts need deal d
wnhtﬁemhn!essﬂwmswﬁmntmdmcemmbmtm .
lhc;uryertherthatﬁeshipownumuwueeﬂnﬁcient CONCUR: -

facts tp conclude that fhe winchwas fidt in’ projiés‘oxder,
or thaf the winch was defbctive wheh cirgo”operations
hcgannndih?t, chdfawas cha;geiblewnﬂlknowlcﬂge
of its condition. mmﬁctcmmmmmm
was 1 triable fssue of fuct as‘to wheifiet the shipovirier
knew or ghould heve known of theallejied condition of

 the winghl The Court of Appeals' réad thé' record:iguite

differently, ridling tjat thiere was a disputed material fact,
which the District Court [**1628]+should not itself have
resolved, with respect to the shipowner's actual or

JUSTICE. BEENNAN, with whom JUSTICE
MARSHALL,, and . JUSTICE BLACKMUN join,
concurring. .
My views are’ that undér the 1972 Amendmenls (l)
a shipowiter hus a general duty to exercise rcasonable
care under the circumstances; (2) in' exercising
reasonable. care, the shipowner must- take reasonable
steps to determine whether the ship's equipment is safe
before turning that equipment over to the stevedore; (3)

constructive knowledge of the condition of the winch. To  thé shipawner has a duty to inspect the equipment furged,

the extent that this conclusion was baised on the Coiixt of * ™' over fo
" custom, conitact pmvns‘lioa, gw u;h::gulduon cronfed"™ ‘ -
+, either of ose duties; and (4) if the woer has actiial ™
; gcii‘ fié stevadire* 4
blcheliefthatm e
W3
. has a duty either to halt the stwedoring ojeration, ¥ %"
** make the stevedore elimmateﬂmmsaﬁa émdnﬁm,ofm et

WU o T

Appeals' erroncous view that the vessel should have
lmownlhefactsbacmeofmduwtpmgpectﬂle
stsvedore's cargo handling operaﬁop, it was infiont. - Bt
a8 'we understand the opinion below, the 'Couit of -
Appeals held that there was a friable issue as to whether
the shipownér had actual Knowledge of the failiace in the”
winch's braking mechanism or was chmeable with
knowledge because the winch was defective from the

outset, Based an.our own examination of the record, we -

agree with the Court of Appeals in this respect and with

its conclusion that the District Court-erred' in granting

1*179), symmary judgment. ‘The case should be retumed
to the District Court liid; if liécessary, tried toa Jury

wader appropriate instructions, n26

l*{mmsm T |
126 Of course, it has not been determined: "

. whether thewinch was defective or if it was,’
when it became defective and whether the defect
contributed to the acéidént, If fhe effective cause -
was.a simple act'of operational negligence by the -
crané. operator or the hatch tender, .thie vesse] ..,
.would not be liable in any event. Cf. Usper v.
Luckenbach - Overseas. Corp, 400.. U.S, 494, ;
(1971). The District Court apparently thought this
conclusion was necessitated by the fact that the
stévedoré was in operaﬁonal control and ‘was
nemsan'ly the sole cause of 1!»: accident;

[***20] Accordingly, we nﬁim the judgment of
the Court ‘'of Appeals and remarid the casé to tfiat court -
for further proceedings consistent with ﬂus opinion.

So ordered

THE CHIEF YUSTICE took no part in the’ declsion
of this case, :

stevedore or to'supervise the stevedore if 2’

* kmowledge that ¢ uipmantmtlmcm
isinanumatkcondinon,mda
stevedore will not remiedy that conditioi; tlxepbipdwné'i‘

eliminate the unsafw mndlhon itsélf.

» -.«.ﬁ

consistent wﬁh these views, I join the Court’s opinjon.

J'USTICE POWELL, " with whom JUSTICB

REHI\QU]STJDHIS, conowring,

I join the Court's upinion because 1 agtee with its; ...
basic thrust ~ placing the primary burden on the
stevedore for avoiding injuries caused by obvious. . .

4 hazoxds, 1 write only to emphasize the distinction .

=

180 " Since 1 read the Courts opition. to be -:.

. between this approach and the general "reasonableness”

standard adopted by the Ninth Cirouit in this case.

Under the Counxt's opinion, “the shipowner has no
genetal duty by way of supervision or ingpection to

. eXercise reasomable . care to discover dangérous
»,.gonditions that develop within the confines of the cargo
- opetations that are assigm:d to the stevedore." Ante, at
-172. In addition, the opinion makes clear that the
hipownerhasonlyalimneddutywimnspectto
obvious hazards of which it i aware, Although' the
sh:pownex canmot rely in all cases on the judgment arid

* primary responsx’bxhty of the stevedore concérning what

.. conditions allow .safe work to contiuue, safety is a
"matter of judgment committed to the stevedore in the
first instanice,” Ante, at 175, Only where the judgment of
the stevedore is "obviously improvident,” ibid,, and this
poor judgment either is known to the shipowner ‘6r
reasonably should be anticipated under the
circomstances, does the shipowner have [**1629] a
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duty to intervene. nl Ag the [***21] opinion poinis out,
the customs and regulations allocating :esponsib:lny for
[particalar repairs are highly relevant to this i inquiry.

nl In my view, the Restatemnent standaed
adopted by the Second, Fowrth, amd Fifth
Circuits, goe ante, at lGZ,n.‘),nnddiscussed
uost yecently in Evans v. 3.5, “Campuche,” 639 -
F.2d 848 (CA2 1981), 38 consistent with the plalu
intent of Congress to impose the primary
responsibility on the stevedore, Although it is,:.
Jamnecessary in this case for the Coust-to adopt

ﬂnsstmdardﬁllly,ldomtundmhndour

opinion to ba“inconsistent wuh it.; ‘.

[*181)

reasonableness standard like that ad by, the court

below is that it fails to deal with the problems of "

'l‘he diﬂiculty ‘With 2 'more’ general“

allocating respongib:lity botween the stevedore a'ﬂd thie

shipowner., It wiay ‘be’ dhai it is "réasopable” ‘for-a

shipowner to rely on the s vednxe m disoovar and avmd
most obvioug hazards. it wi
longsho;eman, ] Juxy is, pre.sented wnth dis qmgl )
question whether it was ”reagonable" for the Mpowner
to fail to take action conceining a patticuldr obvious'
hazard, the jury will be quite likely to find Hability. 1£
such an cutcome Were fo.become the-norm; neglxgent
stevedores. would be recejving windfall ;gcovenas in the

form of eiisibursemeit for the statutory betefit fyvients’ -

made to the injuxed longshorémen. n2 “would
decrease significantly the incentives toward sufity of the
party in the best position’ to prevent injuries, and
undercut the primary respons‘bihty of that party for
ensunngsafety ‘

t

u2 Under 33 U S C § .905 (b), the

it ‘3 swit by al”

shipgwner is lidble in ~dewinges to the °

longshoremnn if it was negligént, and i may not
seck to' recover uny part of this linbility from the

‘stevedore, The' longslioréman's recovery s not -

teduced 19 veflect the negligence of the stevedore.
Edmands W Campagnle

u s §

' Generale

I)’anmtlannque, 443 U.S. 256 (1979). Upder 33 -

933, the stevedore - dveii if 0 bated-. by 1972 mmendment of 5 of

of

concumently neghgent ~ recgives mxmbursemenf ;

for iis smmtory benefit paymants fo "die
longshoreman, up to the full ainount of those

payments. See alio Bloomer v. Libérty Mautual *

Ins. Co., 445 U.S, 74 (1980) (stevedore's lien ‘s

not reduced by its proportional share of the costs
of litigating the negligence suit). As a resulf of
this automatic reimbursement, there is a denger
that “concurrently negligent stevedores will be

-

msulated from the obligation to pay statutory
workmen's compensation benefits, ang thus will
bave, mudeqnat: incentives ' to' provide 2 safe’
woxkin enviromment | for | smplnyees "
Edmouda,” supra, ot 274- @LACKMUN
dissenting).,., In_cases involving m&
aypidable, kazards, this, daniger wﬁh

ualess the, shipoimer's lisbility is ﬁn'qt;g to
iinissua! gase. in, yhioh it should’be, anﬁemated
Mtﬁestweg{oxewxﬂﬁdtoactr_easombly Any
more stringeat, or less defined, mle of shipowner

the -

nnbﬂitywﬂlskawmesummysehmeinaway i

Congress.could not havc intended. CL Gﬂniaao
v: Farrell Lines, Im:. 579 F2d 682. 9587-9’88
(m 197.9) (manmy, I, aissenﬁpg) _

a

. Retum 'l'o Fnll qut ppmion

.3 v

12 Am Jug, 24, Fedetal Bmplqurs' Liabxhty and o

Compensation Acts 84*81. "

14 Am Jur Trials, 653 I-Iandlmg Clmms for Iqjunes o
H Longsho!ﬂmﬂn‘ -

[T N ' . -

33 USGSQQS ,':.': ) ,="‘, 1,4‘ t.i v
-USL Ed Digqst, Sh;pping 149 .

L Ed Index fo Antos, Longshommm and Haxbol‘ ',‘ .
Workers SRR ey g e

ALR Quick Index, Longshoremen

Federal quck Imlex, Longsl:oremen qud Harbnr
Workers i ) o

Annotnﬁqn lizferences‘ L

What stnndard 'of negligenoe applies i action for
- injuries by lmgshoreman or other worker against
shipowner wnder 33 USCS 905(5) of the Longshoremen's
and Harbor Workeis' Cumpensaﬁon ActAmen&ments of
1972, SGMLR Fed 278.

Longshoreman’s slnct hability claim against vessel

. Longshoremen's and Harbor Workers' Compensation Act
, (33 Uscs 905(b)) 29 ALR Fed 784,

Shippwner‘s lxablhty for i mguxy ‘cansed to ‘seaman o:
' longshoreman by cargo ar its stowage. 90 ALR 2d 71 0.

Custom as fo loadmg, unloading, or stowage of
-cargo as standard of care in action for personal injury or
*.death of seaman of longshoremim. ‘85 ALR2d 1196,

3 .-',.v.

G-00114

Tae
.

S herS v &+ et e 1 >



ALBERT HOWLETT, PETITIONER v. BIRKDALE

SHIPPING CO., S. A,

ON WRIT OF CERTIORANY 7O THE UNITED STATES COURT
QF AFPEALS FOR THE THIRD CIRCUIT
S No, 98+670. - Avgued Agail 20, 1994=Decied June 13, 1094
Jusnics FENREDY delivered the opinion of the Court.
Under §i(h) of the s
Compensation Adt, 33 U. 8. C. §905(b), a shipowner
mnst exercise ordinary care to muintaii the chip and its

eguipment in & condition so that an expert. and experi-

enced stevedore can Joad and unlond cargo with reason-
gble safety. As a corollary to this duty, the shipovmer
must warn the stevedore of latent hazards, as the term
is defined In maritime law, that are known or sheuld be
known to the shipowner. This case requires vs to define
the circumstances under which a ghipowner must warn
of latent hazards in the cargo stow or cargo area.

K . )
The case srrives after 2 grant of summary judgment
to respondent Birkdale Shipping Co., 8. A, a0 we

consider the facts in the light most favorable to peti-’

tioner Albert Howleit. Howlett, a -longshoremen em-
ployed in the Port of Philadelphia by stevedore Northern
Shipping Co., was injured while discharging begs of

5 eocon beans from a cargo hold on the MV Presidente’

~I"" Jhanez, s ship owned and operated by Birkdale. During "

. the univading opesation, Howleit and three other
Yongshoremen hooked up a draft, or load, of bags stowed

an the tween dedk of the hold. When the ship’s boom’
lifted the draft out ¢f the held, an 8-square-foot area of
the tween deck was expogsed. Howlett, who was stand-

ing on surrounding bags, jumped down about three feét -

to the deck, where he slipped snd fell on a shest of

clear plastic that had been placed under the cargo. As’

a result of his fall, Howlett sustained sexious injuries

that have disabled him from yetwrning to wark as a

longshoremsan. .

Howlett brought suit against Hirkdale under. §5(b) of *
the, Act. Both parties agreed that it is enstomary to lay -~

paper and plywood on a steel deck to protect a stow of

cocoa beans sgainst condensation damage. They also.

agresd that, for purposes of protecting the beans, it way
jmproper to use plastic, which tends to sggravate

condensation damage rather than prevent it. Evidenca
adduced during pretrial proceedings suggested that the .
independent stevedore engaged by Bivkdale to load the -
beans in Guayaquil, Ecundor; had placed the plastic on

_the tween deck, Further evidenmce showed that the
vesgel had snpw?tlliled. the Guayaquil stevedore with the
plastic, along other material used in stowing cargo,
including paper, plywood and duownege. Howlett claimed
that before jumping to the deck he did not see the
plastic, which was covered by dirt and debris. He
charged that Birkdale was negligent in failing to warn

. Northern and its longshoremen-employees of this

ry

dangerons condition. : .

The United States District Court -for the Eastern
District of Pennsylvania granted summary judgment in
favor of Birkdale. Relying upon Derr v. Kawssaki Kisen
¥. K, 836 F. 2d 400 (CA3 1987), cerL denied, 486 U. S.
3007 (1988), the court held fhat Howlett, to prevail on
his failoreto-warn claim, had to demonsirate that
Birkdale had actual ¥nowledge of the hazardous condi-
tion, and that the condition was nol apen and obvious.
After reviewing the record, the cowrt concluded that
Bowlett had failed to present evidemce sufficient to
suistain his claim, The court declined fo infer that
Birkdale had actual knowledge of the condition from the
fact that it had supplied the Guayaqail stevedore with
the plastic, reasoning that “being the supplier of equip-

and Harbor Workers',

ment does mot necessarily imply knowledge of its
intended purpose” App. lo Pet. for Cerl. 4. The court
further declined {0 infer actual knowledge from the fact
that the members of the vessel's.crew were present on’
the top deck during the Joading operation. And even if
the Guayaquil stevedore’s improper use of plastic had
been sppavent to the erew, the court contiuned, “then it
readily transpires that this was an epen and obviaus
conditian” for which Howlett could mat yecover. Jhid.
The Conrt of Appeals affivmed without opinidn, judgt.
order reported at 898 F 2d 1008 (CA3 1903).

We granted certforari, 510 U. §. ____ (1994), to resolve
a conflict among the Cireuits regarding the scope of the -
shipowners’ duty to wam of Jatent hazards in the cargo
gtow, an inquiry that depends in large part upon the

" pature of the shipowners’ duly %o inspect for such

defects, Compare Derr v, Xawasaki Kisen K K., supra
(vessel need not inspect or supervise the loading steve-
dore’s cargo operations for the benefit of Jongehoremen
in later ports), with Turner v. Jopan Lines, Lid., 651
F. 24 1300 (CAS 1981) (vessel must supervise a foreign
stevedore’s loading operations), cert, denied, 469 11, .
967 (1882). n

The Longshore and Harbor Workers' Compensation
Act, 44 Stat. 1424, as smended, 33 U. 8. C. §901 e seg.,
establishes-a comprehensive federal workers' compensa-
tion program that provides longshoremen and their
fomilies with wmedical, diszbility, and gurviver benefits
for worl-;‘?lated injuries and death,

“fhe question whether Howleit produced evidence
sufficient to hold Birkdale liable for his injuries tums on
the meaning of the term “negligence” in §5(b), Because
Congress did not “cpecify the acts or dmilstions of the
vessel that would constitiite negligence,” the contours of
8. vessal's duty to longshoremen sre left to be resolved
through the ‘application of accepted princiflesof tort law
#nd the ordinary process of litigation,” Id,, at 365-165.

The starting point in this regard must be our desision
in Scindin Steam, which outlined the three general
duties shipowners owe to longchoremen. The fiest,
which courts have come to call the “turnoyer duty”
relates to the condition of the ship upon the commence-
ment of stévedoring operations. See id, at 167. The
second duty, applicable once stevedoring aperations have
begun, provides that a shipowner must exexcise xeason- |
able care to prevent injuries to longshoremen in areas
that remdin under the “active control of the vessel”
Jbid. The third duty, called the “doty to fntervene,”

. goncerns the vessel’s obligations with regard to cargo

operativns in aveas under the principel control of the
independent stevedore, See id., at 167-178 .
" 'The allegations of Howlett's compladiit, and the facts
adduced during pretrial proceedings, hnplicats only the
vessel's twrnover duty. 'We provided a brief statement
of the turnover duty in Federal Marine Terminals, Inc.

. v. Burnside Shipping Co., 394 . 8., 404 (1969): A vessel

must “exerdise ordinary care under the circumstances” to
turn over the ship and its equipment snd appliances “In
such ‘condition that an expert and experienced stevedor-
ing comtractor, mindful of the dangers he should expect
to encovnter, arising from the hazards of, the ship's
service or otherwise, will be able by the exercise of
ordinary care” to -carry on eargo operations “with
reasonable safety to persons end property” Md., at
416417, v, 18 (infernal quotation marks omitted}; see
also Stindia Steam, 451 U, S., at 161. A corollary to
the turnover duty requires. the wvessél to wam the
stevedore “of any hazards on the ship or with respect Lo
jts equipment,” so long ag the hazards “are kuown to the
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. course of cargo operations. In addition, the vessel's duty ;
that “are known to |
matter of judgment committed

vesseloruhntﬂdbelmomhitinthemuiseof
reasonsble care” and *would likely be encountered by
the stevedore in the course of his cargo operationsf,} are
not known by the and would not be obvious
to or anticipated by him if competent in the
performsmee of his woric” Jbid.,, citing Marine Termi-
nals, supru, at 416, n. 18, Although both components of
ihahmwerd\x@mrdnts&invaﬂousr

Howlett confines his case to an allegation that Birkdale

- feiled to warn that the tween deck was covered with

p!asﬁcmtherthan(asisorﬂinuﬂytheme)pammd
plywood. . .
Most turnover cases

L]

t under §5(b) concern the

. braugh!
-, condition of the chip itself or of Fquipment on the ship

used in stevedoring operations. °.

The turnover duty to warn,
however, may extend to certain latent hazards in the
cargo stow. This iz so because an improper stow can
cause injuries ta longshoremen, see, ez, Atlantic & Gulf
Stevedores, Inc. v. Ellerman Lines, Lid., 369 U. 5, 355
(1962); Ryan.Stevedoring Co. v. Pan-Atlantic 8. 8. Corp,,
350 U. 8, 124 (1956); Clay v Lykes Bros. 8. 8. Co., 525
F. 8Supp. 306 (ED La. 1981); The Etna, 43 F. Supp, 303. .
(ED Pa. 1942), and thus is among the "hazards on the
ship® to which the duty to warn attaches, Scindie
Steam, 451 U. 8., at 167.

*  The precise contours of the duty to warn of latent

hazards in the carge stow must be defined with due
xegard to the conourrent duties of the stevedore snd to.
the staiutory scheme as a whole. It bears repeating
that the duty attaches only to latent hazards, defined in .
this context as bazards that would be ueither obvious to
nor anticipated by a vompetent stevedre in the ordinary

to warn is confined to latent
the vessel or should be known to it in the exercise of

"' reasomable care” Ibid. Absent actual knovledge of a

hazard, then, the duty to warn may attach only if the
exercise of ressonable care would place upon the

shipowner an cbligation to inspect for or discover the
hazard’s existence,

condition after the contractor’s
light of this provision, Howlett argues that “a shipowner, .
who hag hired an independent cantractor stevedore to
petorm the wark of Ioading cargo sboard jts ship, has,
2 duty to make Yeasonable’ (not continnous) inspections” .
during and after cargo operations o discover dangeraus
conditions in the stow. Brief for Petitioner 27, By
We decline to adopt Howlett’s proposal. As an initial
matber, we ; t our caveat that the Restatement's
Jend-hased principles, “while not frrelevant, da not

furnish sure guidance™ in maritime cases brought under |

§6m). Scindia Steam, 451 U. 8., at'168, 0. 14, On a
more fundamental level, Howlett’s contention that a
vesse] must make reasonable inspections, both during

in Scindla Steam, injured by cargo that fell from &
defective winch, alleged that the shipowner should have

" prior to the

intervened jn the stevedoring operations and repaired
the winch before permitting operations to continue. The
case thus turned not upon the furiover duty but upun
the scope of the vessels duty to ene onee cargo
operetions bave bogun, We beld that the duty o
intervene, in the event the vessel has na knowledge of
the hezardons enndllfgn. is limited: ‘E*Ah]bsent contract
rovision, positive law; ‘or custom ¢ e contrary” g
vessel “has no genersl duty by way of supervision oy
inepection to exercise reasonsble care to. discover
" dangeirous eonditions that develop within the canfines of
" the cargo aperations that are assigned to the stevedore.”
‘M., at 372 .o .
. “The rule raiievinf vessels from this general duty rests
. upon the justifiable expectations of the vessel that the

stevedore would pexform with reasonable competence and .

see to the safoty of the cargo operations.” Ibid.; ece also
Hugev v, Dampsi kabet Int'l, 170 ¥. Supp. 601,
609-610 (SD Cel. 1959), afi*"d subd nom. Metropolitan
Stevedore Co.'v. Dampskisakiieselakabet Intl, 274 F 24
875 (CA9), cert. denjed, 363 XJ. 5. 803 (1860). These
expectations derive in part from §41 of the Act, 33
U. 8. C. §941, which requires the stevedore, as the
longshereman’s employer, to provide a “reasonably safe”
place to work and to take safegnards necessary fo avoid
. Scindia Steam, 451 V. 8., et 170. The
; expectations also derive from indemnity cases decided
1972 Act, which teach that “the stevedore
fis} in the best position to uvoid aceidents during cargo

. operations” and that "the shipowner fcan) vely on the
stevedore’s warranty 1o perforin competently™ Id., at

. 171, citing Jtalia Societa . Oregon Stevedoring Co., 376
. U. 8. 815 (1964); see also 451 U. 8., at 175 (safuty is “a
X to the gtavedore:in the
, first instance’ ')éh%m;goie's‘ebﬁgaﬂons til:l thiy
regard may na nished by transferring them to
Given the legal and practical realitiss of the mazitime
trade, we concluded in Scindia Steam that imposing =

.. duty upon vessels to sapervise and inspert carge

. aperations for the hanefit of

gremen then on board
waonld undermine Congress

intent in §5() to termifnate

faposing such a duty—in
light of the stevedore-employer’s xight to receive zeim-
bursement for its Payment of gtatutory compensation if
alo prevails in a §5(b) action sgainst 2
vessel, see Edmonds v. Cu ic Generale Transat-
Iontique, 443 U, 8., at 269-270—would ““decrease

significantly the incentives foward safety of the party in _

the best position to prevent injuries” Scindia Steam,
451 U. 8., at 181 (concurring opinion); see alsa
Edmends, supra, at 274 (BLACRMUN, J., dissenting), It
is alss worth noting that am injored longshoreman's
acceptance of statulory compensation opexates as ‘an
. assigoment. to the stevedore-employer of the longshore-
man’s right to bring suit against the vessel, sa long as
the Jongshoreman does not sue withjn six months of
accepting compensation. 33 U. S, C, §933(b). Were we

. Scindia Steam, we would have xun the risk of promoting

the kind of collateral Jitigation between stevedores and
vessels {albeil. in q different guise) that had consumed

¥
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mil;wlmbhamonntofhhgaho" fon coste prior to the
1972 Amendments. See Gilmoye & Black, supra, §6-46,
p. 41L , .

The foregoing principles, while taken from Scindia
Steam's examination of the vessels duty to intervene,
bear as well on the mature of the vessel’s tumover duty,

and hence on the case before us. We consider fist

Howlett’s view thet a vessel must make reasonable
inspeciions duxing stevedoxing operations to emsure a
proper stow and to detect any hazards or defects before
they become hidden. The beneficiaries of this proposed
duty would be longshoremen who anload or ctherwise
deal with the cargo at later ports. But if, as we held in
Scindia Steem, a vessel need not supervise or inspect
ungoing carge operations for the benefit of longehoremen
then on board, it would make Iitile gense to impose the

same obligation for the henefit of longshoremen at

subsequent . In practical effect, then, adopting
Howle;mws prap::‘ssél would impose inconsistent standards
upon shipovmers as to different sets of longshoremen,
and would vender much of our holding in Scindia Steam
an empty gesture.

These concerns are mitigated somewhat when a long-
ghareman, puch as Howlett, works on cargo stowed in a

foreigm port and undisturbed by longshoremen in a prior -

American port of call. Foreign longshoremen are not
covered by the Act, so requiring vessels to supervise-and
inspect a foreign stevedores angoing operations wonld
not he inconsistent with the precise rule laid down in
Scindia Steam. This congideration, however, does-not
support imposing broader duties upon vessels to fnspect
cargo londing operations in foreign ports. It is settled
snaritime custom and practice that the stevedore exer-
cises primary control over the details of a cargo opera-
tion; see Oregon Stevedoring, supra, ot 322-323, and we
are given no reason to believe that this is any less true
in foreign poris than in domestic ports.

That is not to say, of course, that the vessel and its

crew remain detached from cargo operations altogether.

Most vessels take responsibility, for instance, for
preparing a stowage plan, which governs where each
caxge’ will be stowed -on the ship. See generally C.
Sauerbier & R. Mewrn, Marine Cargo Operations
217-239 (24 ed. 1986). But it is the sisvedure, an
independent contractor hired for its expertise in the
stowage and handling of cargo, that is charged with
actual implementation of the plan. To fmpose a: duty
upon vessels to exercise scrutiny over @ cargo
opergtion to discover defects that may become hidden
when the stow is complete would xequire veseels to
infect themselves info matiers beyond their ordinary
provinee. See Williams, Shipowmer Liahility for Tmprop-
erly Stowed Cargo: Federal Conrts at Sea on the
Standard of Care Owed to Off-Loading Longshoremen,
17 Tul. Max. L. J. 185, 198199 (1993); contra Turner v
Japan Lines, Ltd,, 651 F. 2d, at 1304 (vessel “can
ensure safety hy choosing a reljable foreign etevedore
[and] supervising its work when mnecessary™). The
proposed rule would undermine Congress' intent in §5(b)
to eliminate the vessel's nondelegable duty to protect
Igngshoremen from the megligenice of others. See
Scindia Steam, 451 U. 8., at 168-169,

We next consider Howlett's view that a vessel must
make resgonable incpections after the completion of

stevedoring operations to discover hazardy in the stow,

There is good reason to doubt that adopting this rule
would have much practical import. Any bazard uncov-
ered by a shipowner who inspects a2 completed stow
would, ex & matter of cowrse, be discovered in & sobse-
quent port by a sievedore “reasonably competent in the
performance of his work” JId., at 167.

In sum, the vessel's turnovei duty to warn of Jatent
defects in the cargd atow end cargo ares is & narrow
one. 'The duty attaches only to Jatent hazards, defined
a5 hazards that are not known to the stevedore and that
would be neither ohvious to nor anticipated by 5 gkilled
stevedore in the competent performance of its work,
Scindia Steam, 451 U. 8., at 167. Furthermore, the
duty encompasses only those hazards that “ave known to
the vessel or shonld be knowa to it in the exercise of
reasonable eare.” Jbid. Contrary to Howletts submis-
sion, ho;n:b:‘.ﬂthe exercise of reasonable care does not
requive ipowner to eupervice the ongoing opers-
tions of the loading stevedore {or other ntevadoxesp::o

. handle the cairgo before its arrival in port) or to inspect

the completed stow.
HI

We turn to the proper disposition of this case. As the .

Court of Appeals did moL issua an apinion, we have
before ue ouly the District Couxfs statement of its

reasons for gramting summery judgment fn favor of

Birkdale, Th; vessel h&yeing been under no obligation to
supervise and inspect the cargo loading operations, and
no other theory for charging the vessel with constructive

« knmowledge having been advanced; the District Court was

carrect to inquire whether the vessel had actual know}-

“'edge of the tween deck's condition. 'The District Court

found it undisputed that there was no actual-knowledge,
At this stage of the proceedings, however, we cannot
conclude thet summary judgment can rest on this
ground. There s sufiiclent evidence in the record to
support a permissible fnference that, during the loading
process, some crew members, who might have held
pusitions such that thelr knowledge should be attibmted
to the weseel, did in fact obeerve the plastic on the
tween deck. And the District Court’s alternate theory
thet even if some crew members were awsre of the
condition during Ioading operations, then the condition
aluo would have been open and cbvious to a stevedore
doring unloading operations, may prove favity as well,
being premised on the state of effairs when the vessel
took on cargo, not during discharge at the port where
Howlett wes injured. ‘

AH this does not mean that the vessel i not entitled
to summery judgment. Howletfs own witnesses stated
that the plastic was visible, even from the top deck,
during unlonding operations. Howleft must overcome
these submissions, for even assuming the wvessel had
knowledge of the tween deck's condition, he must further
demonstrate that the slleged hazard would have been
neither cbvions to nor anticipated by a skilled and
competent stevedore at the discharge poxt. This conten-
tion, however, was not addressed by the District Court
and was not explored in detail here. We think it the
beiter course to remand the case to the Court of Appeals
so that it, or the District Court, can address in the first
instance these and other relevant points upon a review
of the entire record made in support of the vessels
motion for summary judgment.

Far these reasons, the judgment of the Court of
Appeals is vacated and the case remanded for further

_proceedings consistent with this opinion,

It is so ordered.
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GARWOQQD, Cireuit Judge:

" Plaintiffajipellee CX. Greenwood (Green-
wood) brought this sull agaipst de!hndmﬁs-
| i

, appellants Indian Ocean Bulk ‘CArriers

Sotdete Franeaize de Transpirtes: Miiritime
(collectively, 'the Shipownexs), plrsuant to
vectiih™5(b) of the Longsliors & Harbor
Wotlters' Compensiition' At (the Aet), 83
Ui/C.'§ 906(b), for-injuries Greenwiod ve-
eiived Wliile unloading the Shigowners" ves-
sd, The jury found In Greenwoods faver,
diid’the magistrate judge conduiiilg the tial.,
rendéred judgment for--Gresnwooll ‘The
olio,-that there was insufficlent dvidence’
sustaln the jury's verdict, We apree wiid.-

accordingly reverse the judguent in- fivor of

Greenwood -and- render” fadgment -for the

Shipowners. o ’
Facts and Proceedings Below -, :

On April 1, 1986, in Cdrpus Christ, Texas,
the Shipovmens turned over theit'vessel, M/V -

Duving the morning of Apxil 3, the number
four croue.was operated by-longshoremen

Reunth Logue (Logue) and Wayne O'Neal

(O'Nead), who worked altérniting onehour
shifta. Concerning:the time yelevant to this
rage, Logme: worked the first'shift from 7:00
am. to 8:00'a.m.; and he worked the shift
from 9:00-a.mi.. to 10:00 am.; 0'Neal worked
the 5:00 am, to 500 am: shift, A few
minutes aftei: 9:00 am,, Logue had just un-
loaded three Boints of pipe onto & triid: bell
and was tho.crane’s boom back over
‘the ehip for another load when one of the-tag
Jhwes. gof, bung up on-something, apparently
the truck. Xiopue testified that he attempted
. b, halt, the horizontal movement of the crane

ease the tensibri in the tag line, He further
testified that the slewing brake-—which eon-
trols: the erane’s horizontal movement—mal-
Jongtigued.and the crane continued to move
in a horizontal diveetion. The tag line thén
troke, causing the spreader bar and cargo
; hooks to, swing outward. Grecnwood was

PENAVAL, to s stevedore which Smbployed”* gprir in ‘the. face with one of the swinging

longshoremén to digcharge the ship's ‘caxge .
for that day and for the mext three ‘days.
During that’ st day of opeFations, Gréén-
Wold .worked a5 a penibet “of ‘o gang . of

longshorémen who were assigned to o <
eatpv of pipe from a hateh on the duck of the,
vessel onto third-party timcks Tocated on e’
dock, ‘The longshoremen commenced thelr
wargo operations avonnd 7:00 a.m., and they
uskd thia ship's erane number four (a5 well as
olhier of fts eranes) to ausist in discharg
the pipe. The longshiremen had .attached -
the sisvedore’s cargo discharging geas to the -
erane’s hook; - This gear consisted, of 2
s bar dhat bpd cables gt gach end
eguipped with cargo higoks. The longshore-
rsen attached the cargo hooks to each end of
safoliit of 'pipe, Since there were three ca-
bled and hooks on each.end of the spreader
‘har, the longshoremen could: tranisport three
Joifits* of pipe at d'time! ‘The spreader bak
also had tag lines, which consisted of lengths
?'Ilgopg that were used for guiding the jolnts
9 pipe o' the waiing trick Liéds, The ling-
‘Hioremen's utilization ‘of the “Granes in the
unloading operation was earried out without

~ any supervision ot Intervention by the ship's

(!\‘eW- »

carpgb hooks, No reporl was made to the
‘ship about the'accident, and the erane contin-
ued tp be'imbd without interruption by the
fwo'operators.” Then, at approximately 11:30
am,, the crane's hoom brake—which controls

+he vertieal movement of the erane—began

to malfunction. 'The ship's Tog indicates that
this malfiinéfion was-dueto 2 break in the
boom® BFakd's-'socket” lining that octurred
while Ui’ criiie was'in dperation, but, it wis
“f¢)anght right in time” and the ‘erant wis
imlmly st down for repsivs, ‘The
‘lomgshovemenerew: recelved full corpdnua-
‘tion Guring the half hoix*of their work sched-
wle that the crané whs shut down. After the
ship regaired the trank’s hoom bralte, it con-
{inued to be used withoit ineident that after-
noon and-foi fhie remainder of the unloading
operations, "

Greenwood:snbseqitently brought this suit
against the: Shipowneis for the injuries he
¢uffered agoairesult of being strock hy the
-swinging éargé hook, ~At. trial, the evidence
revedled thatrallof the craies’ brakes were
fnspected-on March 20, 1986. A report from
that:inspeétionshowed that one of the slew-
ing-brakeston erane number four had been

) fie-irane’s slewing brake in order to -

e

Rl
S orax
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replaced with: a part that was “mot .recom-
mended”, The operating condition: of the |
exané’s other slewing brake was deseribéd as,
being*in “slight doubt”?" The Shipowners "
did not:.inform the. sievedore that anything °

might be wrong with the number four, crane use-the eranessithough | 5
1 control of the vessel., ot thes or thereater repived, e

wien they

Loigue; who'Vias Greehwud{a first winess, .
teatiffed on direlt examfnation thet Wi the ;.

med'mm'hmm‘hwmht ' . .y Wl )
man, for- thirty-two yeas sud had ‘operated . mbmns 0&018.:;? !

He stated-that when he fitst started operalr.,

ford), but made no other, report concerning

the. evaxie. - There.is si0 avidence to stiggest”
the problemwiths the stevifng brake's dpexgs’ -
flon . After the'acuident, Logue continmed.to -

Ab.the close of Greenwood'g cenwood case, the Ship-.,
wwmgs made a motjon for diveoted verdist o,

ship's‘erdip, befors.

cranes’ for twenty-five or twenty-six years, ' slwibg, brake,. becausé tha. stevellogs, and:
:
it in

mgﬂxeeiangaevmom.hb'hnmﬁgm~;

" vealizéd that-25 to the hiriontal or slewing

motion it wiis “a little erky”'and “when yon .1
did start. slewing, you put jt back in-neutral,
it would continuously kept slewing for a Little, .,
waye"? He explained, “If it keeps slewing, .
then you have ‘got. ta try to adjost; for,it," .
and, “If it's not functioning properly then.you
try to allow yourself for thht-‘-fér.'wbawver
might.be wrong with it” He agreed that a
erane operator, in his experience, can operate
& arane even thogh iihas a défect wpless “it
is too rough, if it's too,bad ... then you're
-Bolng to get off of that crave, I lmow Pm
going to do.it.” Logye, testified that at 5:00
am. he reported the Blewing-brake defect: to
his gang foreman n, Quincy V. Gudlford (G-
L* Greenwiood ‘also presented fhe hipotmers®
journal eritries, desm!i'bing ihe p‘:'ox' ts:undiﬁnn of
the crane's roller electr c cable, and the Fact that
“{firom beﬁnﬂng of wirk of cranes in Carpus . ;
Christi the socket of boom b;;l;e Qil; ;l;ailu_'t vas *
not , Pro] -u 11 l-"ldel!n!
macm& m W“;s velated 16 the '

!s i! & ' m P T . K
waing it i i!nlbndingandl_inan_f,thpn"lewhag:;
hrake's defeet, and there Was no evidenice the
Shipowners had actual knowledge ‘that the
erave was malfanctioning to such an. extent
that the stevedore’s decision to continue us- \
Ing it was obvicusly improvident. 'The mag-

istraite judge deiied the Ship%nem 'moi_:ibx::# _

for a dicected verdict: ‘
‘The Shipowners then presenitéd thair €W

dench, and Greenwadd offred b rebpita) -

* . L )did." ,.’“ . E”l- v ur
ly ‘abject to the proposed Juy, charge haved:
on the same grounds of insufficient evidence.

This objection was alsq.p,vmx‘!e_d..‘ Splige-

and ) ire ltwas m&p@‘h:q,ﬁ" '.;lp'ﬁ;ll'owin. ' 'gw
col!n::ny{oagcmd betwoen M. ) eyer (this Ship.

owners' attdmie) and the couf ¥ ¢ 5,1 ¥ "

. St e M,

“Mr. Meyer; ... 1 feel compel Because f- "
have gi:yed'qinpuon to" dide; ?.’limmm,...

" foa directed verdict, I mis} aley'ask the Coint -

alledly inalfnctionii slewing brake vibich s ,,; 1o not subnit the fssuesciskingfwhsther thee
. ‘ e : od’s'infuries, " .Was'a reasonably dangerous gonditioy;, Issue -
lailned to Jave:caused Greenwoad's'injuries. No. L. Whether the plaietiffc kuew o shold

Logie ‘Qﬁﬁﬁt ;_ﬁuq, Wwas, .noproblem with the
boom brake g the periad of his operation
Mﬂ!iﬂlﬁswﬂhﬂoﬂy- o L
2. Geofge Politird ‘(Polinasdl)’ ‘corrobaratéd Jhis "
testimony. “Poliary, anotlié longsh xehidn who
hand eaueatly Siried an 2 g po ke
fied that he “obrscrved tHat alt af the crdries were
not smooth at all, very jelr‘k& th, thel mgtions.”

3. ‘This view s supported by Guilford .who tsti-
fied that he did mot remesber Logue informing
him abous-the defective slewing’ brake (or any "
defect in thé ofanc). *He stated that he did not
know abaut the' defective slewing brake dud did
not inform bis superior (the-walking foreman) or
the Shipowners abiout it, « « .

4. Specifically, afier the magiék;nte judge had
completed preparation of the praposed charge;

* h;;;_ discovered thit th; ecané w;s amm‘.tfj-
ably dangerous, fssue 2, Ny 3 as the
¢+ Court ha§ set it'oui Andm !ﬁ%ﬁ.&. nepli- |
gence as 1o the defendants, +On; the, grounds
that there.is o evidenca gr Pusufficient: evi-
dedo (o Justify submission of those {siuas to
: ':l"l.:njg?l;i'if:m right.” Angthingisg
. R Tt .t
" Mr. Meyer; Tonld alstint6, Yl Hoiior. '
The Cours: Very Well, The, deferdant’s’ abjec-
tions age dverfuled’and réquesy, for addifional
instéuctions degled.” , " 7750
Issues One and Two, inguired wiu,- er the crane
was unreasonably dangerous when the Shipown- .
ers tuened &t over to the stevedore, sand.whathes:
the Shipowners knew or shonld hive vknown
that. lesue Three asked if 4he hazard!vab one
which was likely to be sncointared by'the steve-

deoo

e
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qnently, the jury retuvned its vmliet Sinding
the- Shipowners were.negligent and $8,234,~
$8¢'in damages: The magistratejuige. \llli—
W“;"‘W omimxm
& ifinal_judeme

oy bad yresdx 'x;a el 1

LY D™ X3 l'- m ll" i i I i I
3 themwea#mmmmmhwem

pos it MMW oryrron

party-cannot Iatex challange the sufficlency
of. the evidlehee cither through a ja.ow. mp-

_tion oioappeal”. - Balyer v, Hones Corp,
" 5 FLA218,216 (5th'Cir.1988); ert. dmied.

il $5,090,008, "msmns:mn,ms,camvswmm

Wt .
.

[’Lﬂ Hnwem-.,ﬂais 3 Conrt’ haq‘:;ot re- '

mmmﬁﬂ'}%mmm}mﬂ

noncoraplianpe where

_of.we"ﬁ &’wﬁw oii. BT v".. .hsnm # gy MWF
mﬂ"wﬁmfam vame Shipdjind mmm:m René-id-Cor; Tyc, 85
mwﬁni’éry‘ ppeal; arguing, Hitds M\armmmwﬁﬂ:emmmm
the- xi judgeamidh granting. ﬁa&) MW&GLBM.BBLEGMM
théir fnwnmbasedmm fntth . Villgnyéva v. Mclnnis, 128 F.24 414, -
ﬂ:eevidenoé. 2 e 41718, (6t Cie1984Y; Bohwer, TI5 P.2d b
oo P ++ 216-17; -Quinn v, Southwesé Wood Producls; *
: Dismsmn BRRLE «Im;wimﬂ 1018, 1625 (6th Cir,1979); Jack
L Moﬁonfor])ﬁ-eeted'%r&eb e 3+, v Cole Go, v, Hudson, 409 F.24, 188, 191 (Gth
erwoﬂdm mﬁ Hlﬂ”ﬁlgh'&;lé-s}ﬂp‘w'mr mm . m 308° F.Zd 954,
epmers mad ' moton for direcelvardit-— 564G 1968) As noted i Boker:
iuinhwas denfed—at the eldse of fiie" “ Ty 35 ‘eqrlginly the better and safer prac-
HifF easd, ﬁaey&ﬂaq%rwgeﬂ.aﬁ tice to renew the inotion for irécted ver-
“cim of all of"tiik évidence. diet at thi. close of all the evidénce, (how
neeonmds thiaf; tdey Féderal BH6 grdivm " v the application of Bule 5O(b) .
mdggme EOKbXaﬂxesgﬂpuwm nh&enb- should' be exsinined in ﬁ:ﬁw of thp
ce clalmq can t.bd re vieﬁeﬁ ap- $ P
a5 vell asﬁx'ihegenqra!c&taxtg

[1—3] “It wen-establlshed law ﬂm the
snﬁﬁcieucy otﬂlxa ¥

cﬁetwasmgleiﬁtlﬁ-hialmttatﬂxee&ieln.-
sion’'of. Wl the byidence”” mcm

Uity Refining, Iie, 984 P24 w?.aﬁl {(6th
Cir:1993)-- (clting:-Holl & aﬂrown. Zellerbavh,
715 F2d 983, 986 Gth Cir.1983)). - “Where
this, p{erequisite ‘hag’ ;mbbéey saﬁshed. 3
dore. Issiie Fotir inguired whiethér b

;:c. “népll erice, ¥ lfq any, pmmhhh:iy%ww
Qreanw s injuries, These weresthé o lla-

o4 mﬁw all wém anmered ravm
'Gmnwood.

5. BMva IQQL,‘.R,xIe 50, of
‘ m_&ﬁf of, Civil Pmc,e(a Mdex

‘mendadnuesqw

e s jiotion i

& ", el!'t U

law.” ‘The trial in.this ag:ﬂxon dbeﬁgforelhe
;;«gam date df hatGinendment. a‘;‘ e
6.t This requirerient serves two purpbses:l-(l) “to
wensutethat the trisl coort.is imvlted 0.pexamine .

wyronly. the «question ‘rafsed by the mollon for &0 -

direct vepdict——whether the evidence:fe sufficient.’

ingaﬁirtﬁal”ﬁorallconcemdmﬁe
* quest for trath?” , T6 F.2d at,217 (alters-, .
tions in-original omiitted) (avoting Bonner
aangmmemmam.gsscmuem !
"1981))
purlioses nremebwhen the uourtand
, plaotiff, are, al slerted’ to.the grounds or’
wh!eh thawdefendant contends the-evidence is
hﬁuﬁeiant priox” to' the: sulifhission - of the

asamueroflaw—endnotm'mémninulhe

fonnd by the jury; and (2) "o
avbt ejuﬂgmem n.o.y. \Wén
"‘(ﬁe“ t' wal fof its directed, ver-
d!cﬂnnﬂm]is aesigned to avoid poiating, qut the

expased by the defendant’s ‘caseo-chicf; whick
dueplahﬂﬁmismm bel'orethccascisuubmxb-
. ted to the jury.” Miller y.-Rowan Cos.;.815.F:2d
1021, 1025 (5th Cir.1987); seg diso Seidman v
Awserican Airlines, Inc.; 923 F2d 1134, 1137 Grhy.
¢ Cir1998) ' Mehwine v."+Board of “Trustees, 154
F:2d:631, 634+(5th Cix.), certe detiied; 474 US. -
923, 106 8.C. 76, 88 L.Bd:2d 62 (1985). Bohrer,
TI5F.2d 8t 217, . )

|"h
Cpte I
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cage, to-the jury. -See Miller, 815 F2d-at
125; . Merwine, 64 F2d at6857 . o ..
“16;7) Our cises-stand for the proposition
Hhiit-heve 'a defendant hos made a smotion
foiddindeted veldint at the close of the'plain--
ﬁﬁs%&ﬁrinmﬁﬁmtevmumm
fiedsgiBiifide; arid’ ohjects s on. thoss sanie
growids'do-the" jury chargb, this suffices'to
suppab S INOVeziotion based.on thoss same
grommist® . THdvefore; we hold that the. Ship-
owners":objections to.:the charge *were a
sufficlent approxiniation:of-a yenewed motion
mwxm to suppoxt [their) Inter
mtion. fi -judgment ‘nobwithstanding' the
verdict.’ ./To, deny entertainment -uf, [their]
moﬁgnwnldbem ‘suceamb o2 nominaliem
dnd a yigid trial:scenario’as equally, at vari-
ance,as anpbush with, the apivit of our rules.’”
V‘d{amma. 728 F.24. af 418 (quoting Quim
5971&'2(1“1025) .

IL 'l‘haShipownm!;I_)uﬁeq .
[8,97 “The Shipowmevs" argument hinges
on Seindie. Steam Navigation. Co. v De Lds
Suritos, 451 U8, ‘166, 101 S.CL 1614, 68
Ly¥a2d 1 (19p1). ‘The Soindia codtt artigi-
Yited thé scope of u Vegaal's duﬁy wider' sée-
Hon 5(‘!),. “The “huisic, prmmple which
emeré& "from Sejndin is that the prim"a'ii-y
for ‘the safety 'of 'the loiig-
sho:%&n“resh upoh the stevedol'e."’ Rorg-
datghu fomz, 896 F.24 964,'970 (sﬂ.“e:r

% Algbongh we wﬂl nllc.a;e an objeeﬂnn or comllir!i-
mﬁqm of objacﬁons to the charge to servs ns the
¥ functional equivalent of a formal motion for’ di-
* recibdiverdics, sei Wells.v.' Hico ISD, 796 Fidd
- 243, 25152, (5th (Cir.1984); ‘cent, -dismissed, 473
u‘s.-qo;., 106 §.Cr.. 14, 87 LEd2d 672 1985),
that t;mcgpnal equivalens must stll' satfsfy dur
hquﬁ%-‘nenuhht o pémmqynot&wamodon

Ror fidiiient nov..on' & grbund wddtwas not -

lnchy]galu £ prior mnﬁmkr directed vendict;"

fe dns. Co., OO F.2d

1397, um m"d lm) (citing,, salnp)u-
;3;, Colls G, S13F.3d 835 (5th Clut970) -t

| ‘dended, 424 U.S:.934;+96- 5.Ct. £ 148,547 L‘Eﬂ.!d

34{‘;:976»- Eﬂ%ﬁmj the Emlmd;;.lha: a pdﬁ
t urges in its xmgtion und on ap

a bagks Jor' jis’ conﬁnwnn *that jit s entitléd to

i"menl ad mathir of law must bé prescliied in

theade&mlant's'fuﬂeﬁonal equivlent of »:motion

fnr, ict. , .Ses Higpjosa y.. City, of
prell, 834 F3d 1223, 1228 (5u. Cir. nm), chrt.
493 2 §22,7110°S.C1. 80,107 LEd3d

t 46 '(1939): g *concéming duty/of cré
whigh:were -rais&il in the Shipowners® directed-

1090). However, vesgel l:ahﬁity may stili
amemutmins
“l)it‘thevemlmwﬁilatommnn
um“wwmeamquhﬁdeumas
ofwhich be shonld-haveknown. .
2)f¢rnﬁmmwdlwhmdsmda!%e
. - control of the alip,.
.S)Rthevemlmﬁ\ihtoinhmenem

-theswvedm’sopemﬂmwhmliehas .

octual Jnowledge both of the hazard
and that the stevedore, in the.éxercise
of ‘obviously ' improvident’ judgniont,
means to work: on in the. face of it, and
thmfore_mubbanﬁeﬂonhmmedy
. it® Pimentod v, LTD OMmdian-Paégﬁ
ic Bul, 965 F.2d 18, 15 (5th Cir.1992)
{citing Maosinter . Teansco 0l Co,, 867
F.2q 892, 897 (ﬁth Cir.1989)) (emphasis
added)
TheShipawners conmndthatthemﬂgish'aﬁe
,iudge erved-in gir. thoﬁons “for
verdict ;and JNOY* ‘Hecatise Greéén-
wmadsdmprepentmdqnmmem froin

which a reasonabile jixy edodd Sid the Stifp- -

owners ﬁab!elmder&mdia. .

.[10~12] In reviewing ﬁl,e suﬁeiency of
the evidenes, we "eon;iq_er all "of the €vi-
defice—siot just that,  evidérice whith supports
the nangidvant’s wse-—-bnt i the iight “and
wlth all reasaiiable inft des maost favorable
to thé party apposed b6 the riotion.”, “Mazey
o Freighifliner Corp, 685‘1‘-'.2:! 1867, 17

mﬂ!etmpﬂqnwemakura!udhﬂ;ﬂrubjac-

tigns fo the jury. iulermgmnes. and in their
JNDan:idn. - .

8. We do mtmggstﬂmtﬂﬂsh&eoﬂly proce-
duxe that will serve ds the fungtionsl equivedent
of @ propec, mntion for directed, verdict, Other
procedurss may akobe lnblaw long as
they Fuifiif the purposes m?ﬁ Ruile 50(6). See,
+L e.g, Wells v. Hico ISD, 136 F20243; 251-52, (5th
C:r ~1984), cert. dlsuxlsu:l, 473511@, 901, 106 S.Ct.
tl, 87 L.Ed2d 672 98! eying insufficien-
cy of the evidence whm%%nt only objekted
" to the submw ‘ﬂie-‘igulz:mgamry* s not
supporied eack,! hut, made: no- motion
fot; di:;md verdict); Villanusya, 723 F2d at
4! lowaver, oneessgnﬁa'lu;:euo any pro-
cedure is that af Zome tinis PHor to e submis-
sjon of thejiiry charge and lllaslart of the jury’s
» deliberations, the opposing pasty,and the court
Jare adeguately notified of ihe objections of the
“‘party who subsequentlj challengés the verdict.
Ste McCann, 9b4 F:24 BT sglllm-m. 923 F.zd
at 113738,
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(5th Cir.1982) (en bane). Tneim—.v’averdiqb
must be upheld wiless fthe factsdind fnfer
mmmmqwmmmw
in favor of* the movant for divected: verdick
“mmcmtbeﬁmtmmsbmm
mtnmve" at a verdict .against“the
movait. Boeing Co..v. Shipmaiy: ALL yod
965, 374 (6th, Cir:1969) (en binc). - A, mere
mwwﬂennkhmmwpmm
aqmlionﬁ?xﬂ:gjmr.l' Id: However, "If
thexe Is substantial evideice ... of such
qqamvandwelghwm:emnableandm
mided: yersons i the exeféise of:fmjartial
iudsmm-nizh
ﬂnenamhdvmabmtpmper Mam-
ey.Gﬁﬁdeatla?l.

A!»-

e

. {15,14] -The Shipownera argue. rmong
other things, that there is lnaufﬁéient avi-
denca to support the Jury’s verdict: :that ¥he
daféctmﬂne u'ane'ss!ewingbrnlnéwsbid-
den, thuy, vogating thilk first 7oty - e
Sclﬂdin- -The Supreme Olmtﬂield ﬂinﬁ*ﬁié
ﬁrstdutwmctandsm. IR

“[Ekerusingordﬁmy c.!_u‘e
mhnmwhave&enﬁipmd

. mmmnchmﬁﬂonﬂnakanﬂ?ewm@
experienced stivedore” will 'bé
exer&eotteasomblemh ""r ':l?
mooperaﬁo ‘;eas?nnble
pexsonsandp warn'ingdle
stevedoteofmlmmdsonﬂmshipor

, with respect to ifs equipment”that are -S.A4)

4 Mvvnwthevessehkshoﬂd:helmmhm
it in the exercise of reasonable care, that
would likely be, encountered. by the steve-

doreinﬁte‘courseofmsmgoopataﬁms .

, and that are not Tnown by he' stevedire
" ihd would ot 16 obvious fo o Anidipated
by him ifmasonably cnmpehnt in:the per-
‘foxmance of his work, The b!ﬂpuwnu"ﬂins
has'a doty with respsbt to the eordifion, of -
- the ship's gear, equipment,tools, and-work
" «space.tp-be-used in the stmdoi-mg  opera-
-'ﬁom. and if hé- fails‘atleast‘fn Ywirry, the
stevedore' of hiddei dafigers whichi would
have heen knwn to him. in ﬂm ‘exereize of
.reas:;\able eare, he l;an'a breachted his duty
" and i liable if his'mg W\Iry
. to & longshoreman.”. Sﬁ:dia. 8.4
167, 101 S.Ct, at 1622 (emphasm addeii)

t yeach diffévent conclublons” _ slightlyhy the.shiy's
fiig hfake asshelngin “slight

'Undbx' ﬁﬁs’duv e plamtiﬁ«‘mnst first slmw
that the vessel gwner-had-2etual kitwiedge
gf.the defect, Hoyeyer, “If the: eondition
gxisted from. the:vutset, fhe shipmmoends
chaxged with: actusl Inowledge nmm
getonsqeondition:? Hernpngdes.. MAV R -
Jood, 841724 582,686.(6¢h Cir1688) (it
‘Horvis'w. Floln Mercante (Groicolmibians,
8.4:,180 P24 298, 200; mcmsa»;m
also: Pimental, /965 ¥.20 db- 1115, %" Logae
tsstiﬂed that. he nﬁﬁwhﬂm“dM-mm
slewingbraloe 2s.500n e began opmﬂui
the! iving, and:ithis, aguabliientiinced
Lig's Heting of the sl
douibt,” conisti-
tutéd 'substantial svidence that the defect 3
't'he‘aldwins brake e:dsbed'before the steve-
Gobeiréceivéd custody-of the’shijy. On fhis
basis, it could be fowid that the Shipoiiers

ere charged with Imowledgé df the defiet.
&we , the mere fact thif the Skipowners
may be chargeable With ¥nowledge of the -
defect does. nnt end sour inqmry ‘wnden the
ﬁrst.dil(wr. ’ m ',

_u,;lk ’}['l']he defbnﬂnnl: hes not braacll-
o 'ﬂaﬁrhwm,wmfevmume
fefectemsing the fnjury Is open and phyidus

ng 'onp g:ut the Jomgshexeman should have

memig), 965, P24 ak 16;- s, ilta
% MIV Gephyros 11 Momrovia, 850

m%w (6t Cir-10885; Moris . ¢

pognis’ Maritiye Des Des _ Chargours Rmmw,

“‘882"‘15‘.2:1 67 71 (th Cir.2087); cert.

U8, 1022, 108 S.Ct. 1676,99 *

If the longshpreman

ﬂfh’
imﬁga"igg .(988).

lﬁxewofme defect, then ibds considered open - .

and us Rmmtal. 965 .24 at 16 (Gnd-
"the defestd Were hvious baed on
the,faaﬂmnyofm frane operaMm who.
;smed'that the defects were finmediately sio-
B, “Seailsiy's g, Burohsts v, Ctirgill
m“::, 4# Had'y ,Ef’mgszh Olr.1955). ﬁere.
testified .on., direct examination; and

reibemwd‘im eross ’exnmmaﬁun, that s daon.
a’s. l‘\@[ b g m§ l:hﬂbane, lie béﬁme _
awq;g., thes slewing brake..Fur- - -
ﬂlermore, " Polinavd, .another; longshoreman 4
ﬁ’t@mﬁm é‘aperation, i:asﬁﬁed ﬂ‘mb
alty, bierye i deféich in

wxiies fapctioning. . \Therelbre, whatever
latenti%harackm'isﬂm the Alleged det‘eéh fnay




'

bave.had-betore the ]am]mmw .bega.n to
m’e'ﬂlﬁ!}mﬁ tthiey besamse  open-and
Stelous befre the.end of the fist, (190 to
M:%j:m‘ .‘,' , v‘cd . Lot _M
o te ol 455 Bt LR o
101"8. 4 “ved el
YIS (15 srodfasy i )

-b!' :. 1:’ ‘.a"a m@tm!d m*_!'e
"’.M?‘;z. %*’"‘fﬂﬁtedw”mifmmﬁ}y
-cuimpetepk in the performancé of kis k).
‘lmﬂ"l H’,. m . ' w

jii'eize'fo;in:‘df testimoriy by 0'Neal, Gulfird,

st St 0" the effect that the ‘wane’jn

quéstidn ‘did’ ot milfufieios as" Logay' liad
elitingdl anid indicptiing that the accident was
eitfier'tiue to Logue's improper operation of
it or to the truck in Whith. the tag-line, was
qayght'r!dvingpﬂ;ﬂusing the line' ty hreal,
or fo sqme ecombinition of these, ' If this
dedensn wfsmvwwﬂg howeve, the

Shigoimers would be enti d-to judgment;

G nvm:ilz Lojgue’s testimony was essential «
to- Greeuwpod's gase, and withont it there™

+ would bs o, substantisf evidénce that Groen-

9: In Seidia, a winch was belng used to lower
‘targo from' a-pallet fntn thie'ship's hold. 451
AUSop 159, 101 S.01 at 1618, The winch's-

wiis defective, .and asave- .

suivisibly discecnible, it was readily-noticeabls once
Ee;d'om ‘the Saindld cowt foimd thet ihe ship
d "ﬁni’n&yu&-mmibﬂiq‘ﬁlhi‘epmmme .
» ship's-winoh, which, If defective, was olviously
oot I at.174, 101 8,Ctat 1625, : .

{6 in his pening statement o the Jury, Gréeir-
"« wood's cdunsel-stated” Dogue woudd testifyy-that
when_lxqﬁhrudlningll‘gcnmaﬂwum on
Aprll 1, ‘as soon, e he began moving the pipe
.22 the biakes on'die’ crane didn't Work” and
“you'll hebr from bt fLogue] thiat this vay nota
condjion that staried afier they started upldad.
ing the ship. Xt wasn't samething that broke. It

. -dias that-way, t.fom the 'stact of the sy of *
' dl!ﬂ'ml.lﬁ-"‘

A AP S N A "
. h ,il\.?lis, opening final argument,
e/ ! :s‘é&unﬂ'mﬁéd‘ﬁh'iﬁ‘s testim®-

i i ."." .-ﬂlil;:., ey b
L T T

: * (A s, ] - .
R hétpmnp—,ﬂmpemnhtha\:‘qimﬁnn to

" Know Einctly what Baphelied ihe"dep of thic

accident is Mr. Kenneth IAEIIB- aan And what
we do know is that Mr. Logue was very clear
dnd very steaight in his \estithony, he_ didu's
“waver' af’all; that this crans did 4ot wiick'right
from the start, shat j never worled right all

efsel’s iy to walsi, really
n

the. winch,. Il * -

wood's injury was caused by a defect in the
crane existing when.the veasel-wag siurhed
over. ip the stevedare. Grednood’y,o
hip cane op, Bm m*‘ - Thgesis
nothing wreenwaog.s
gue and . Polinard, ﬂm.mww
tended to egprobozate Logue's. :Therepras
w Sesfimony that; the erane’sslewjng
, W defective-—indéed, there was.ex-
pert.teatimony that i was, not-~and - there
Wag'30 testinony a5 to any examination. of
the:crane reflesting such a deféet, . There are
oilly twb versions of the rondition ofthe
Slewing brake and its-relation to the acciddi:
Logue’s ‘version; that the crang's slewing
brake from the very beginning fiévelr fune-
tioned properly, and the. version of"0'Neal
and the defente witnesses that the slewing
bralke functioned aceeptiily dud:the aceiliont
was dugto operator error:andjor the triek's
driving off with the hong-up tag line. + The

record muggests no third version,- - Greén- .

wood supported; ahd sipports,” Logue's ‘ver-
way ap to the lime“h!:eamidem."andthéz
::l‘;ﬂ,mne on this ﬂﬂ: saused this docid nt?
And; Greenwond's counsél ended his glosing £
nal jury a nt by stating “this’ crdhe was riot
gafe,f'sdm e start, Mr. !.oﬂu,iold you over gind
over,

' Oh apeal, ‘Greeliwasd cotitinues- io ' F om,
*hogud's. l&sﬂ'tmny,'shﬁug in his bﬂeﬁrl‘erf‘ylhis

Court; among other :3
ot things:

ty 1, W .
Lo the arane opualo;' of crane

, nimber four me fimé of the accfdent; was a
" 'fold stir;’ which ig the highest <la¥s vanking’

anlong longshorenaen. . y:1.0n the motning of

Lreenwood's accident, he, began, warkin
crane nomber four at 7,00 am, ... Immedfs
a_taly. he noticed thit he crane was®

tioning properly; it was ferky,’ and’whﬁi‘ﬁm_'
info wentral, it would continue fo tlew, or

When fie was relicved fom his st shifé 3¢
8:00 am., Logue infarinad his gang foréian,
Quincy Guilford, that the crans was fat fonc-
tioning properly.... .When he returned, to
wark the 9:00 a.o, shifi, however, he naticed
na'differnece in the nianner'in which the crane
was aparating.. . . .

Logub's testimoity was corroborsted by the

. oimony ofGeonge Foteiea e |

.t Y e e .“ .
18, Greenwéod himself jestified, but estontially
> Bod ng information, congerning the canse of the
adeldent; Armistead, a rebitial witness who, was
warkipg with anothér. gang and had never aper-

ated a crane, gave no significant testimony. "
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sion,as he must.' But undat it, 'the ﬁrst
Seéndin duty-does not apply. —

thht j:bt. “Bebailie' the "~

leeonword diguds

?ﬁw"o:ﬁm dﬁesnotﬁehesmﬂfhrm
difiplete’ defense-t

ahd et the slﬂi:own; i st Tib1g A he

Yidgshorenian’s “only-alﬂmaﬁv&mhéhfnc-

fi-aui open’ and. abvions: Thassird: Yire simdily.

hiprattichble or time-conseming:™ mm,—.
fel, ~D65 F.24 st. 16 {cling’

. Soolete Anomyme Louis~Dreyfits, 894 .zd e
161, 167 (5th Cir1950); Teply w Mobil il
Corp, 850 F2d 3%, 878 (th- - CIe10BY). s

Greenwood contends that Logiie had»o:sls.
tetmative' but to continne to use the. evane,
beeanse when machinery breaks.down, as the,
longshoremen ave normally told to “millc it
plong” ‘Thig cbservatin concerning mgb
operations in general ¢mnot substitute for

‘aviglencntbatsuuhwasthemehﬂﬁspm

tienlan. instance, - Greenwodd presented no.,
ev!damﬂ:athsuewasinsmmwmﬁn-
nel;nmthaa‘anedeapihﬂ\edemtmﬁ?b
e would “faua trouble- for delaying .the,
work” Theriot v. Bay Drifling:Corps 83

- F.2d 521, 635 (5th Cir.1986) (thxgsmw.

Ameticai Commercia) Linds, Bie, 120 F.2d
879,882 (5th Cir.1983)).. In fuct, wbemm
boom brake on the crane Jater hegan to
malfunction, the'crane was immedﬁte‘lg s!mt.
down for half an hour and the lo;

ere paid for that dead time.: tendsito

‘showﬂmtwhen the Bh:pownerq‘leamudofa

problem with‘ the {wane, opmuﬁqg, “wonld
gense until the,evane was vepeired, dﬁﬁaﬁn—
Iy, .that' alternative was nob impracticable,
and even if the yep airsrequlredsamaﬁme.
ﬂxelongshmmenwouldixepatdmmem.

.sulting-down time. See Teply, 8569 F2d at

878-(“Ship ownexs. are not liable for chyious
dapgemﬂ:atix\inre contragtors abom:dtheir
vessels unless the contractors, i "dider to
avoid the damger, wonldbeforcedeithei'm

Jeavé the job or to face henalties fof atising
Qelay"). Greenwood mranedwsubm;mf-

12, Indeed, Greenwoad, could not pmure a ver- ¢
dict and judgmenl lhmp on the !sﬁe oELo-
gue’s testimo nt on agpeal stek

tain that et and dgmem pndiaung
Jhat very testimony. ﬁ;w.

) -:! an.daéc:tn. 731 Fad 595. 598 (Sth ecr.‘lml ("j
g toppel prove
ponition in'a leghl ﬁh&k&::y
a pusiﬁon previously taken-in'the same

ﬁc{ent evidence to ftwithin the' seope of this
asserted'exception to t!m gmera!rhlezr .

S ﬁ B -‘
mhwmmww
; p;?éu’ﬁns: the
auty” 'rhe Mia et ﬁﬂm ‘tila
Wmuwmmemwmwow‘m

*

" “ghevédue’s *“obvionaly "iimprovident. - jidg-

an ? 4 B h sy ® ’
shoreriiey, ind that fil sich cirevimstanced it
dﬁh intemm nhdrepair the fde-*
‘fack)? U, at 175, 101 S.Ct. at’ 162,
Wa have interpréted thfslangungonsdm
minin%ﬂl st %3, vessel has = duty to ditervaiier
Mnchm!humkdgeofadaﬁkmhsr
egnamomidaemmmowleage tiat the stes
vedoke; in‘tlie exercise of ‘obvicusly fiiirovi- -
dmt’jndgnmt.hasfhﬂsﬂtamdyit?
, Phmentil, 985'F.94° at 17 (citing Randplph,
£96 1.2 at 970; Woodsuﬂmfmwu(}'o.,m‘
msdn,mmcmﬁss)‘mmm
U.S: 1050, 110 8,Ct. 868, 107 LBdzd 87,
Heloirs . Mobil 0t Co, T09°F.22 1981, 2037
(5th CIf.J4R8)). ‘Therefore, fn order to pre:

"vall ninder: this third:duty;; the longafxoreman

vioust* smiév 1i6t:only that the shipowner

aétnal knowledge of the defeetandoi"ﬁxe
stevedore’s. continuing use of the: defecﬂve
item,&uﬁalso. “1) i had actual lmowledge
that the [defect] posed an unreasonable risk
ofharm-and 2) actual lmowledge that-ff.could
e ol i‘i.if?mew“wu,'i";“m
ployées

19 geed § substantial ‘visk of lmury"
dobph, 896 F.2d nk 9’1’1 LI

v e

+ (19, 20] A difﬁeulty in the abwe formnlo.
tion s d:scqming what must. be shown to
¢emon§h~d‘w Hiap. ' , shipopir, haff, actual

i In the Matter 6f Double D ))mfglng

c'o 461 pioi 4 68 (5th Cir.1972),’ S¢e also Scott

)'J.:pia nl‘Calamb?a 101°P.3d 748 (p.C.ir.
" Josi o e

l! il‘r.

iéo.od aémils that, ﬁﬂs caqe does not

a T implicateﬂm second Scindia duty, and we agres,

e Wt o et oo

o aae

.
an
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nowledge ‘of a stevedore's “obvisask) fm-
provident judgment” such that: the shipowner
:ﬁmmmmmmm
loyees” "'Thie shipowmer's obiigation to
v mder the thin Sl oty %
adfe shifowner knimlsdge of o dangerous
eoiidition.” . Stngleton,n. Cuangrhow Oceay,

Thois ia. ' “The defers to
s ia hecanse, shipowner .
equipnient and
riea_on the competenty of the stevedore
o omi e e
Ch. af, 1624 (quio approval b
ot on Stevedoring Co, 376 U.S;
315, 522, 84 S.CL. 748, 769, 11 LEd2d 783,

doubtfal slewhg brake created an unreason-

able risk of harm to the' ixpert
men. SesRandolph,

“ing ‘that’ although “the 1 s 'knew ‘B¢
the dafect, “thete was-no evilkinee: that the

e

longshare- -
896 P24 st'971'(holds .
defendants

défendants were schually sware'thet an'un. -

“reasonsble. risk of harm was thifehy crest- -

o). Although one not-operaliig the wrarie ‘!

could see that i was “Jerky” jis thus: ob-
the Shiowmers—withogt any ‘apecialized

Imowledge and who: were not operating o<

‘would ncessarily have known that it posed
“an unreasonabli -visk of harm Tn fet,
after the acel

was made to the

e, It might well be ‘ressonable’ for " ineilent, for"the remaining thre ‘day -of."
unloading operations.. There was simply. no ...

the owmer to ‘rely on the stevedore’s Jodg-

ment. that the ‘condition, thongh dingerois, -
wag gafe enough,” . Helgire, 9 F.2d at 1039 -
n, 12, 'Thé-question then is when shonld it.

become ohvious to & shipowner that a steye.
dore's’ judgnient—based on its . specialized
Imow 15 abviously improvident ar dan-
gerous. Tt seems to us that, consistent with

) Sciﬁdia'sbasicthmt,inprderforﬁmex-

" pekt stevedore's Judgmen
ously ~improvident,” that expert stevedure

[T S——.

rhusk wie an object with a defective condition

. that is g0 hiszardous that-anybne eai tell that ‘

F.2d at 71 Woods, 813 F.2d at 847, ':
[21] In this kgse, there exists sufficient

evidenee that the Shipowners werg charged
with knowledge " of the defect,” and knéw of
the stevedore's continued use of fhe erane,
However, there . wds insufficient gvidence
that the Shipowners had the octisgl teniowl-
edge ‘that the dparation’of the @ang with the

14, We'have held a shipoivner sbuld properly be
found 5 bave had actual knowledgé of an’ iwrea.
amimbla rk;: evidericing the;ﬁ;l:vedn‘;‘ee‘s “‘bvious.

inpidyident judgtaent,” where ’ shipovne

: héw-ﬂ(uﬁve “wineh was working impraperly
“becaitge firwauld tempiorarify repaic the winch
after each time !ha;dl;e winch ‘-‘Wo::ld s!w;: f:wu
or:stop ‘unexpect causing palless : holding

sacks ofirice.io: swing precatiously above the

* cargo hold” Hermandes, 841 F g1 at 586, How-

¢ ever;dn this-case, since the Shipowners' did not
\' repairithe slewing brake piior to the accident,

e, evidence thit, the fanlt

was such & perigus defect :
stevedore's continvied’ knoiping -use of it
wauld be segn ss “obvinisly imjrovident” hy
the Shipowniers,. | . e

'The evidéncs dbes nob Sitfics' 6o edtablish '

st the Shipotmers vidlated any of the Soin.

' dio, dutiess <

b to’ appedr “obvi- |, \

', Concslin
For the reasins given, we reverse ke
mentﬁnrﬂne&hipnwuqx;s.w PR
REWRSEDANDRENDERED. ‘

s . s . ﬂ‘ [ -
JOBNEON, Circuif Judge, dissenting:.,

. . Thia ease burns on the figst SeindiaErekp-
ton. See.Scindia Steom Navigation Go. v,
D Los Suntos, 451 US. 158-10F
68 L.ld2d 1.1981).", Undléthiat'

i

i}

dent, nb report by either the
sbevedore;-Logue;or the other longshoremen -
' ‘ ; ship, and the-crane contis;.

(1964»;' #;‘3 W_'Mm' 832 Pad at 71, "'ilﬂd to he‘“s&d, wiﬂlbut any. ) “i fl' kg

insthis-g) *birake
M%mu:

ndgment foe Greenwood gxd rendor, judg. .

. Shipowner can.be-held liabledf the. shipowner

LI T T Y T s

- and they.were.not. made; aware. of it “precise

. operational defeots thraugh. some other form of

. closs observation, thesends g eyidence.that they

. hiid any actual knowledge that the.srratic move.

ment of the crane,posed an unreasonable risk of
hm o ey, . Srar o, o

.
H

do not reach the other issues raised by the Ship-
owners’ appeal, <

15, Becauge,of auy conclusjon in this mnﬁe‘"x' we
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—avs

ufalls to warn on turping) over the ship: of crane number four. was not noticed by -any
.hidden, defects. of ‘which her ghonld have other-crew members.. Wayne O'Neal, a high=
Snow™* Piminital: v. LTD Conadias. Pas. lyapeﬁemerdnaopeﬁmmthn-mldm .

 $Bul565 F.20:18,115 (5th, Cirs1082);:: +dn the,  ratibg; opera Wue.xﬁmberfmh'omm

pmmtm&ejmmhmmwm a'.mzw%,ﬂ\asmz Eé'!tﬁﬁﬁadﬂm%hedidmt
orders Sor JGreenwood to prewall, b musk " mofice rny:iFobleme: - siith the wrame.”

prove bjia. prapondarante ui’!iua»a\ricle»m‘= @N@'mhumugt‘ bwas ubstantiated by both -
" thab-thedefect; itaw.wuhﬁden.:ml foreman, Quiney:Grilfyrd;-dnd the -

ohvious to a xeasonably competent mamm%mﬂ Butbh'ﬂhmm,whomﬁ-
When the-jury returned its.verdich, it found theywite awilte-of o’ problems
thatthe-Shipowners- wire Hable,fuy" Green: wﬂtt&mmnadmiugﬂ:errelevmﬁnspeﬂ
wsdniw The : mﬂ&iﬂd‘? mmﬂ “odc v R @
however, M‘ ‘W ,fo Bﬂﬁﬂﬂf
Sumfficient; evidencs, s 40, Sndigato that M‘maﬂg,mm"”' i w‘;&m’m’" h

the defeet was “hiden” Tn Jighttaf the qpmmmu.w‘ﬁé& mﬂteﬂ‘obse;&-g_ :

evidence. in:the, record..thet 9 vy ons. of the muipber fou:-crane. ~ Al i

¢ -and, unkuigwn, to the stevedsire mehncﬂonh’ng of the crhie‘befora Green-
beforesthat time that:Greenwood was injured, ° wood s hurt, Based on thesa” obaerve-
this cppelusion Js nexplicalle,” ¢ qgns, tip wlt.nasses all usmied thiat ﬁ:\ey

tirely on the testimony of the'crane epatator "’;"" ‘the gﬁngqufimﬁ. and

at the-time of the acdident, Kenneﬂlliogﬁq- ! ner. Aﬂ#{;rggof_ﬁ;ege
He testified that as soon as héhegan ndrvidnals b algopqmvedt_lxgjgme r
g the cane. hg became, aware that the ok Bogn etore the acddet. . ...

. crome was “a,Jittle jerky”, and that, when e, counsel furthier attacked Logue's -

pub the crane in neitxal, “it would cqnﬁnu- testimony by contexiding that no defect efdste

o toi ] esing for ' 1l Ways." o, Tatoad, tho Skpowners lmed ot - )
Myomcalw clinging o this testimony; the ﬂutitgwmmzﬁweeoiwguem o
wajority concludes ﬂaaﬁthedefectwasopen " cauged the, acdidént. Wm defense © -,

aad obviotis! ‘ counsel arguid, thet Lopuels testintony. was-

*Loghe's testimony, kowever,wéssmw eithe, g.falsification or a, rallopalization on " .-
challenged a6 trial, In pavticuls, thes thies Ship- Mgpeh.pmmshﬁthamm&awaym...

avmers offeired evideneevtﬁatﬂmdufa&m himself2y - .

mbsfantial
mﬁfqﬂh:mdmm&mw mm&mmmmﬂmﬁzmd o

L

1. In an atempt to fnd qal o8 to, ¥ neilnm, Mepasﬂmﬂnr longshoremen, ﬂme will '

additi

support. its canclusion -thaé the’ dsﬁsct‘w lhe ‘_. daqumtewyoulhqtnqonehawdam
arane was open and obvious, the majority Ina gﬁl sssociated with

g "me Yedtimany :h:f Senrge Polimard, 'Ihis*imll- ite wad ady Kiid of problem with the

these cranes, no gne -

abservéd-all*of the cranes! fm'cl‘ant»s bperaﬁnn Teadidiy up witdl thia décl-

udmn:meywmmtmﬂ:;ggn. n!her ..ﬁ rafier all this tock:place that we
e e e of e ’md T mw, 4 beas o i, g, COh s
nard nievar oparated “o e % mwith ﬂw crane tlm wpus;d thls‘gso‘

s wworked pn 3 diffe rantmha-ﬂlan

Moreayer, he did not nbgerve t'hc cranes on tlle acguments, defense cotsel ar-
. day thidt Greenwoddwvias hurts , Poli<' m"ﬂ%" " uip s s safe andlhat"what
S

wnavd's obsarvations -were mach che following.
day. Bven s;: ;tho:s moajority Ma uf‘tll‘:s ity Rlﬁ.:lfl #eif: qmtorm’or.;pmb»
tes an e oven the festimony e . M,

 seven,othet witnesses whotsaw the accidentand ¥ .M@s hww ¥, ﬂ!e !wtwm llue,
observed the partfcplar crane’ ifmlvad at the u
velevant time. *

In'ihe Sbfpawnars nyemnb staiemem. counsel n 1 lhpcabstmqw him;in the cnmgxt of huW.
'a\’éuedasfollo siwe/caing 46 ‘him 'in- !h!swa% 'H’e‘s the :uy
1 think that you v{m see avidahm froin ‘co- et Wiar's-aperstifify the cmne *at hordm 3‘ thatMr.
woxkcys formy this partlcular gang of steve: rm@remvloocl gats Turt, 2. wWelliyod kanow; the
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Leuding suppart to the argument that Lo-
gue's: testimony wag a post’ hoe attempt to

' shitt_the'.lilama i5 the testiriony of the: gang

farestan,- Guilfors, Logue -cloimed that.as
soon s he got. off the crane at 800 ams he
repariedsthe problems in the erane-to (ail-
ford. . Hovwever, ‘Guilford Adestified: that : he

walking’
Hinmav, in turn,, tetified that nm hog

evidence;'a Jury-conld easily gonclude that ng .
sach report had been made, . "

The mafority attampts o diiredit all the'
by daiming that the jury's vendiet indicatés '~

ing Logue's testimony, the majority has eli.
sen td-Believe Logue coi . What the
maimmhasdoneiutbismeistoémdimm
Gestimony:it liken from Logue and to diseount
ull the evidence ‘o the ‘contrary.’. Howover
Judging-the eredibility -and believabillity - of

nesses.is the province of the jury: See

conxt’s jobi bo-veweigh the évidence and set-
ond-giress the jury.- Ses agp, Davis v Ode-
co, “fuc.,-18-F.3d 1237, 1248 (5th Cir. -1984);
Davis . First Nut’l Bank, 916 F24 844, 950

+ (5th Cix: 1933)." ¢ ig axdomatie that.a jury is

maninﬁlﬁhlybeﬁerp'odﬂonw.iudgeﬂx

+» evedibility of: witnesses. ipresented. at trigl,

The majority reaches this eonelysion by con- . /On appeal, w are limited to reviewing » cold

tending that unless the jury helicved Logaey" -

they wonld have been unablg to' to.fid that'-
crane mumber four was defedtive, X dies
agree. Hven withoui Logues téstimo--
1y, the jury could have found that -eranig’
number four was defeetive. Groenwood pre-
sentes a.trial other ayiderch o Uie defect i

. .

the form of main

doubt” and that repairs had béen mide gy o
the slewing brake with t, were not -/
recommended and that did noi ong in the -

erane. From this -evidénce -alons,

and reactivns as they

and lifeless redord, whild a jury i able to
physically: observe the.witnesses' demednor

weigh conflicting evidence and inferences,

and determine the credibility of witnesses.” -
- Boeing, 411 72d.at A75; - see.also Hindmor

Sllip. %% xeco.‘r“'h E‘a‘ﬂ"m ?h&"mg s ,‘i;‘w gf?m. 746 thd 1063, 1068 (sﬂlneﬁ'-

v
e e ELYE

The' vole 3F" this,_eurf Ih, reviewing the
Sufficiency of the evidence' 5’ to determine
Whether, after reviewing ail the svidence in 5

the jury: “light most favorable to the party opposing a -

could have eleaﬂy" deduced that crane‘m].lni-f' “motion for Judgment 25 a matter of lﬂW.

T

ber four was defective.

All the above eyidence militates ‘toward 'a **
Sinding that the defect was hidden; hawaver,
thel ihajority simply igriores ft: T spite of all
of the evidence and the argiments question-
P R D e

lem Eye pot ’s i
fﬂm YHE"‘*‘!"- a;m‘?m;;:
¢ lﬁph&ihﬁc%ﬁasﬁmﬂmuﬁmhsgﬁt '
e heard:

he told-the puy he; wos sorry. Aad |
what u‘i»k aoﬁghéﬁ“is he"s'!‘t;yﬂﬁ-g us, “Lock,
'm really sorty, but I've got to come up with
something,  Y-ean't{just: fell the gy that. )
messed up. f can't tell the guy thae jr's my
* Bt "T81 10" blaie soma inanimate ohiect. 1
i+ gat toblame some foreigner, someplace, that,
' :’:ﬁ Lknow,, can’t.come.in and answer for bim,
Un appeal; hoviever, fhe ‘Shipowners! charge
their'story and claim that Logue's testimony can.

Substantial evidence, exists Jin the record:to
support' the jury's verdieb-such-thatareasion-
able and; fairminded ‘personsin the exercisg
of impartial judgment might reach differpnt
conclusions.” Mawey o Freightliver Corp.,

cemiiig the defect, should be bilieved, JThe ma-
Jority alleges that judicial esappel precludes
Greenwond from er!y.ing‘nx_l_ Logue's testimony to
recelve his judgment 4t sl and then turning
araund on appeal dnd wépudiafing that very testi-
mony in an attempt. to refafn the fudpment. See
111 F.3d at 3248, Notably'thaligh, the Shipowm-
ers are essentially doing the'Sdms thing. At trial,
. the Shipaumers attemnpted to discredit Logue’s
testimony at every turn.' Now on appeal, the
Shipowners claim that Logue's testimony fs cor-
rect and-ask this court 1 disregard all of the
evidence and testiinony that the Shipa¥imeérs pro-
vided at tripl contradicling Logue. (. , vyt

testify. Put amply, 4. ..,
<is the function of the jiry.as the traditional
:finder of the facts, -and' not he -Court; to
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